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 1.  TIME:  9:00   CASE#: MSC16-01077 
CASE NAME: ROBB VS. HILL 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY FREDERICK J HILL JR , PAMELA L HILL, ANDREW A BASSAK, 
* TENTATIVE RULING: * 
 

The Defendants / Cross-Complainants’ motion for summary judgment on the Fourth 

Amended Complaint is denied. The motion for summary adjudication on the first and third 

causes of action in the Second Amended Cross-Complaint is denied.  

Summary Judgment  

Plaintiffs allege that they have a private access easement over the entirety of Echo 

Springs Road, including the portion that currently has a gate across it. Defendants argue that 

the subdivision map does not support Plaintiffs’ position.  

When lots are sold with reference to a subdivision map, which includes streets, the 

general rule is that there is a private easement over those streets. (See, e.g. Tract Development 

Services, Inc. v. Kepler (1988) 199 Cal.App.3d 1374, 1381-1382.) However, the seller’s intent 

can change this basic rule. In Syers v. Dodd (1932) 120 Cal.App.444, 446 the court explained 

that in the absence of a recorded subdivision map, there can still be an implied easement over 

the streets in a subdivision if the seller shows the property to purchase with reference to an 

unrecorded map or with reference to stakes in the group indicating areas that will be roads. On 

the other hand, Tusher v. Gabrielsen (1998) 68 Cal.App.4th 131, 133, explained that an 

easement will not be implied where the other facts and circumstances surrounding the 

transaction indicate that the grantor did not intend to create the easement.  

Tract Development Services, supra, 199 Cal.App.3d 1374 explained the significance of 

having a subdivision map with lots and streets: 

“It is a thoroughly established proposition in this state that when one lays out a 

tract of land into lots and streets and sells the lots by reference to a map which 

exhibits the lots and streets as they lie with relation to each other, the purchasers 

of such lots have a private easement in the streets opposite their respective lots, 

for ingress and egress and for any use proper to a private way, and that this 

private easement is entirely independent of the fact of dedication to public use, 

and is a private appurtenance to the lots, of which the owners cannot be divested 

except by due process of law. [Citations.]” (Danielson v. Sykes (1910) 157 Cal. 

686, 689) 

(Tract Development, supra, 199 Cal.App.3d at 1381-1382.) 
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Defendants argue that the subdivision map shows an intent by the original owners not to 

create a private easement. There are two portions of the Brook-Wood Acres Subdivision Map 

that Defendants focus on: 

(1) “NOTE: No portion or portions of this map recorded and designated thereon as 
streets, avenues or otherwise have been or are designated to the use of the Public 
as highways or otherwise or at all.” These words were provided in black ink while 
map was drawn in blue ink. (Bassak decl. ex. B; Ds RJN A.)  

(2) Just below this language, the following language is crossed-out: “Said roads are 
private roads reserved for the use of said premises or their assigns and an easement 
over all these private roads shown on this map is hereby granted to the owners and 
the assigns of the lots shown on this map.” These words were written in black ink 
and then crossed-out using red lines. (Bassak decl. ex. B; Ds RJN A.)  

Defendants argue that this crossed-out language shows intent by the original owners 

that there will be no private access easements in the subdivision. Defendants cite no California 

authority for the proposition that crossed-out language on a contract should be interpreted as 

meaning the opposite of what was written before it was crossed-out. In reply, Defendants cite to 

Williston on Contracts for a general statement that deletions can be used to show intent. 

Defendants did not provide the Court with a copy of this section of the treatise and the Court 

does not have easy access to this treatise. Nor does it appear from the quoted language that 

Williston on Contracts was referring to a rule based on California authorities.  

 Crossing-out certain words could mean, as Plaintiffs’ suggest, that the language was 

determined to be superfluous. It could also mean that the original owners wanted no easements 

on the streets in the subdivision, but that interpretation would lead to an unreasonable result 

where almost all lots in the subdivision lots would landlocked. “ ‘A contract should reasonably 

receive such interpretation as will make it reasonable and avoid absurdities. (Civ. Code, §§ 

1638, 1643; Golden v. Fischer [(1915)] 27 Cal.App. 271, 279.)”  (State Farm Mut. Auto. Ins. Co. 

v. Mrozek (1972) 29 Cal.App.3d 113, 117.) The Court finds that Defendants’ interpretation of the 

contract is not supported by the language in the subdivision map and would lead to 

unreasonable results.     

Defendants’ reliance on Mikels v. Rager (1991) 232 Cal.App.3d 334 and Tusher, supra, 

68 Cal.App.4th 131 is misplaced as both are distinguishable on their facts.  

In Mikels, the court reversed the granting of a motion for summary judgment because the 

moving party had not shown that the opposing party had notice of the private roadway 

easement. In that case, the parcel map showed a street, which showed a potential public 

easement that was not accepted by the public. But there was no evidence of notice of the 

private easement. (Id. at 360.) Mikels also distinguished its case, with reference to a parcel 

map, from other cases that include reference to a subdivision map. (Id. at 358.) The court 

explained that reference to a subdivision map “presupposes an intent on the part of the original 

grantor, by depicting the road on the map and by referring to the map in the deed, to create an 
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easement, as opposed to depicting the road and referring to the map for purposes of description 

only or as an aid in identification… .” (Id. at 359.) Here, unlike in Mikels, there is a subdivision 

map, which presupposes an intent on the part of the original grantor to create an easement. 

Tusher, supra, 68 Cal.App.4th 131 involved a pond that was located on defendants’ 

property. Defendants sold a portion of their property to plaintiffs, but before completing the sale 

they moved the existing pond so it was entirely on the property retained by defendants. The 

court found that this showed intent by the defendants (grantors) not to create rights related to 

the pond for the adjoining property. (Id. at 132.) The court found that this intent defeated the 

argument that the plaintiffs had a right to a portion of the pond because of a portion of the pond 

was depicted on the subdivision map as being on plaintiffs’ property. (Id. at 133.)  

The Court finds that Defendants have not met their burden on the issue of whether 

Plaintiffs have an easement over Echo Springs Road.  

Adverse Possession 

Defendants argue that adverse possession is a valid defense to Plaintiffs’ claims. In 

addition, Defendants / Cross-Complainants’ first and third causes of action in the cross-

complaint are based on an adverse possession theory. (For consistency, the Court will refer to 

the Defendants / Cross-Complainants as Defendants in this section.) 

The Court notes that the separate statement did not separately identify facts for the 

summary adjudication issues as required by California Rules of Court, Rule 3.1350(b). Since 

both sides have addressed this issue on the merits the Court will overlook the procedural error. 

It appears that two summary adjudication issues on the cross-complaint are the same as the 

adverse possession defense to the main complaint and that all theories rely on the same set of 

facts in the separate statement.  

“An easement obtained by grant may be extinguished by adverse possession by the 

owner of the servient tenement. [Citation.] ‘The elements necessary to establish title by adverse 

possession are tax payment and open and notorious use or possession that is continuous and 

uninterrupted, hostile to the true owner and under a claim of title,’ for five years. [Citation.] The 

five-year prescriptive period begins to run when a cause of action accrues, that is, when the 

owner is deprived of possession. [Citation.]” (Sevier v. Locher (1990) 222 Cal.App.3d 1082, 

1084-1085.)  

In order to prevail, Defendants must present evidence showing that each element of 

adverse possession was met for a period of at least five years. The most contentious element 

here is hostile use. Before discussing this element, however, the Court notes that Defendants 

have not provided evidence that they each paid taxes on the gate area for at least five years 

and therefore, Defendants have not met their burden on adverse possession.  
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 “ ‘[T]he hostility requirement “means, not that the parties must have a dispute as to the 

title during the period of possession, but that the claimant's possession must be adverse to the 

record owner, ‘unaccompanied by any recognition, express or inferable from the circumstances 

of the right in the latter.’ ” [Citation.]’ [Citation.]” (Vieira Enterprises, Inc. v. McCoy (2017) 8 

Cal.App.5th 1057, 1077.)  “ ‘[T]o extinguish an easement by adverse use, the user “must either 

interfere with a use under the easement or have such an appearance of permanency as to 

create a risk of the development of doubt as to the continued existence of the easement.” 

[Citation.] Moreover, “[a]n easement cannot be acquired or extinguished by adverse use unless 

the party whose rights are affected thereby has knowledge of the adverse nature of such use. 

This knowledge may be either actual or constructive, resulting from notice either express or 

implied.” [Citation.]’ [Citation.]” (Id. at 1078.) 

Vieira Enterprises explained that when a gate was placed across a road, determining 

whether there was hostile use could include considering whether the person claiming an 

easement was given a key to the gate or whether that person tried to use the gate and was 

denied access. In Vieira Enterprises, the court found it significant that “there is no evidence that 

Vieira refused a request by McCoy for a key to the lock on the gate or otherwise inform him that 

the gate was intended to exclude him and not just the general public.” (Id. at 1082.)  

In Tract Development, the court found that an easement had not been extinguished by 

adverse possession where there was no testimony that the gate across the road “was locked, or 

that other subdivision owners were actually effectively prevented from using the [road] if they so 

desired.” (Tract Development, supra, 199 Cal.App.3d at 1387.)  

In Sevier v. Locher (1990) 222 Cal.App.3d 1082, the holders of an easement claimed 

that their neighbors’ occupation of a driveway was insufficiently hostile and adverse. (Id. at 

1087.) The defendant neighbors had “blocked access from the driveway to the street, first with a 

chain and padlock and then with a six-foot high wrought-iron gate with a locking mechanism. 

They refused to give the [holders] a key.” (Ibid.) The court found that the neighbors’ use was 

“wholly inconsistent with the right of the plaintiffs and their predecessors to use it at will for entry 

upon their property and, consequently, was adverse to the latter right.” (Ibid.) 

Defendants argue that there was a gate across Echo Springs from 1972 to the present. 

Defendants note that the gate was moved and rebuilt in 1987. (Hill decl. ¶7.) Thus, there are two 

different time periods to consider for the adverse possession theory: one for each location 

where the gate was located.  

From 1972 to 1987, Defendants argue that there has been a gate across Echo Springs 

Road. The only admissible evidence on this point is from Hill who purchased his property in 

1986. (Hill decl. ¶5.) The evidence of use prior to 1986 is based on statements that the prior 

owners told to Hill and thus, is inadmissible hearsay and also lacking personal knowledge. 

Defendants have not provided admissible evidence that there was a gate across Echo Springs 

for at least five years during the 1972 to 1987 time period.  
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From 1987 to the present, Defendants offer evidence based on Hills’ (and later 

Bassak’s) personal knowledge. Hill stated that from 1987 to 2000 the gate remained locked 

almost all of the time and there was no use of the gate, except with the permission of the Hills or 

the Futches, the previous owner of Bassak’s property. (Hill decl. ¶7.) Hill also claims that from 

1986 to the present, he has policed his segment of Echo Springs Road, ejected trespassers and 

told neighbors they could only use the gate with his permission. (Hill decl. ¶24.) Bassak provides 

a similar statement, starting in 2004 when the Bassaks purchased their property. (Bassak decl. 

¶7.) While Hill and Bassak both stated that the neighbors only used the gate with their 

permission it is unclear from their statements if Hill and Bassak have knowledge about all uses 

of the gate – day and night. 

The Defendants state that they have given keys to the gate to various neighbors to be 

used for emergency and when a larger delivery vehicle needs to approach from the south of 

Echo Springs. (Hill decl.¶ 24, Bassak decl. ¶7.) The Defendants claim that when any neighbor 

needs to use the gate they inform Hill or Bassak in advance. (Hill decl. ¶24, Bassak decl. ¶7.)  

There are triable issues of material fact here. Hill testified that after the gate was moved 

in 1987, gate keys were provided to six to eight neighbors. (Hill depo. 17:6-23.) Hill believed that 

these gate keys were passed from one owner to the next when a property was purchased. (Hill 

depo. 19:4-8.) Hill testified that he never told any of the neighbors that they did not have 

permission to travel across the gate in a car. (Hill depo. 22:12-15; see also 35:11-15.) Bassak 

also testified that he never told a neighbor, including Robb, that they could not use the gate. 

(Bassak depo. 20:10-25.) Hill also testified that the gate’s purpose was to stop the general 

public from accessing the area and it was not to prevent neighbors from passing through. (Hill 

depo. 23:2-6.) Hill never asked any neighbors, including Robb, to return their gate keys. (Hill 

depo. 27:22-28:1.) 

Robb stated that he was given a key to the gate during the first couple years of 

purchasing his property and that he used the gate when he wanted without objection or 

permission from the Defendants. (Robb decl. ¶6.) The Court also notes that while Hill claims no 

one used the gate without his (or Bassak’s) express permission, Hill and Bassak did not discuss 

the gate with Robb from 2003 to 2014 (Hill decl. ¶26, Bassask decl. ¶ 8). If Robb used the gate 

during this time period, it would have been without the express permission of Hill and Bassak. 

Based on this evidence, there are triable issues including whether the gate was hostile to 

the neighbors’ easement rights since several neighbors were given keys to the gate and there is 

no evidence that a neighbor was ever prevented from using the gate. In addition, there is a 

triable issue of fact about whether the neighbors, including Robb, could only use the gate after 

obtaining permission from Hill or Bassak (or Bassak’s predecessor) or could use the gate 

whenever they wanted.  

Other Evidence of Hostile Use 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   12/02/20 

 
 

- 6 - 

Defendants argue that the cases relied on by Plaintiffs are distinguishable because 

those cases did not involve signs posted near the property at issue. Defendants, however, offer 

no case where a sign (or multiple signs) was found to be sufficiently hostile use where the 

neighbors were still given permission to use the easement.  

 In 2002, Hill and Futch installed two signs that stated “PRIVATE GATED ROAD 

Authorized Vehicles Only” on Echo Springs. (Hill decl. ¶19.) They installed a third sign that said 

“PRIVATE DRIVEWAY NO TRESPASSING.” (Hill decl. ¶19.) A year later, they installed another 

sign that said, “NOT A THROUGH STREET”. (Hill decl. ¶19.) In 2004, the Bassaks purchased 

the Futches’ property. In 2006, Hill and Bassak added signs that referred to Civil Code section 

1008. (Hill decl. ¶22; Bassak decl. ¶6.) 

Some of these signs do suggest hostile use by the Defendants. For example, the signs 

calling the road a Private Driveway and Not a Through Street can be read as Defendants’ 

asserting that they have the right to block the road with their gate. Since Defendants gave the 

neighbors keys and allowed them to use the gate, however, there is a triable issue about 

whether the signs were hostile to the neighbors’ use. Giving the neighbors keys and permission 

to use the gate runs contrary to the posted signs and thus, this issue must be decided by the 

trier of fact.  

Defendants also focus on the signs referencing Civil Code section 1008. Civil Code 

section 1008 “ No use by any person or persons, no matter how long continued, of any land, 

shall ever ripen into an easement by prescription, if the owner of such property posts [signs with 

specific language].” Section 1008 is used to prevent someone else from obtaining an easement 

by prescription. It does not appear that this section was designed to remove an easement that 

already existed. Thus, the use of signs mentioning section 1008 is not necessarily hostile to the 

use of other owners in the subdivision that already have an easement.  

Finally, there are a couple of incidents between Hill and Robb that could support 

Defendants’ position. However, there are a number of triable issues of material fact about these 

incidents.  

In 2000, there was a dispute related to Plaintiff Robb’s plans to develop land just past 

the gate. During this dispute, an attorney representing the Defendants’ properties stated that 

Robb “had no right to use the short side of Echo Springs Road”. (Hill decl. ¶15(b); Ex. D.) Robb 

eventually decided not to develop land just past the gate. Defendants argue this shows hostile 

use because Robb was told that he did not have the right to use the gate. There is no evidence 

that after this incident Robb’s gate key was taken away or Robb was otherwise prevented from 

using the gate. Thus, this statement to Robb is another fact for the trier of fact to consider.  

In 2001, Hill says that he caught Robb at the gate preparing to cut the lock off the gate. 

(Hill decl. ¶ 20.) During this incident, Hill says that he told Robb the gate was on Hill’s and 

Futches’ property. Hill said he would give Robb a key to the gate, but that Robb could only use it 

with Hill’s permission. (Hill decl. ¶20.) A few years later, Hill saw some workers at the gate that 
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Robb had hired to remove the old gate and install an electric gate. (Hill decl. ¶21.) Hill told the 

workers to leave and discussed the issue with Robb. Hill told Robb to leave the gate as is. Robb 

never asserted that he had a right to use that portion of the road. (Hill decl. ¶ 21.) Robb disputes 

almost all of Hill’s statements and believes that these incidents did not happen. (Robb decl. ¶6.) 

Robb agrees that he was given a key to the gate within the first couple years of purchasing his 

property. (Robb decl. ¶6.) There are triable issues as to what occurred during the various 

interactions between Hill and Robb relating to the gate.  

Defendants have not met their burden of showing all elements necessary for an adverse 

possession claim or defense, including payment of taxes. In addition, even if they had met their 

burden there are triable issues of material fact on whether there was hostile use for at least five 

years. The motion for summary judgment and the motion for summary adjudication are denied.   

Evidentiary Matters 
 
Defendants’ requests for judicial notice A to E are granted. Plaintiffs’ requests for judicial 

notice A to J are granted.  
 
The Court rules on Plaintiffs’ objections to the Hill declaration as follows: 
1. Sustained.  
2. Overruled to the extent Hill’s statement is based on his personal knowledge when he 

acquired the property. Otherwise sustained.  
3. Sustained. 
4. Sustained.  
5. Sustained.  
 
The reply in this case was due on Wednesday, November 25, but was not filed until 

Monday, November 30. The Court has considered the reply, but it reminds the parties that 

timely filing papers is important.  

  

  
 2.  TIME:  9:00   CASE#: MSC17-02007 
CASE NAME: SKOUMBAS VS KLAMMCZYNSKA 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of OZNOWICZ 
FILED BY THE COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 
Continued by the Court to December 16, 2020 at 9:00 a.m. in D21. The Court will consider the 
reply, despite it being filed one day late. The Court reminds the parties that timely filing papers is 
important. 
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 3.  TIME:  9:00   CASE#: MSC17-02007 
CASE NAME: SKOUMBAS VS KLAMMCZYNSKA 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of OZNOWICZ 
FILED BY THAT STATE OF CALIFORNIA 
* TENTATIVE RULING: * 
 
 Continued by the Court to December 16, 2020 at 9:00 a.m. in D21. 

  

 4.  TIME:  9:00   CASE#: MSC18-01553 
CASE NAME: SRI VS DUTCH GIRL ENTERPRISES, 
HEARING ON MOTION TO/FOR DEEM FACTS ADMITTED & FOR MONETARY 
SANCTIONS, FILED BY DUTCH ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
Withdrawn by moving party.  
 
 

  

 5.  TIME:  9:00   CASE#: MSC18-01805 
CASE NAME: RODRIGUES VS WOODSON 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY JONAS WOODSON 
* TENTATIVE RULING: * 
 

 Defendant’s motion for summary judgment is denied.  As a matter of law, the court 

concludes that primary assumption of risk does not apply to the activity in which plaintiff was 

engaged at the time of the incident.  (Undisputed Material Fact Nos. 2, 3, 5 (except as to the 

word “recreational”), 6; Plaintiff’s Additional Fact Nos. 1, 2, 5.)  

Background 
 
Plaintiff, Daphne Rodrigues, sues defendant, Jonas Woodson, for personal injuries that 

Rodrigues suffered when defendant’s jet ski collided with the boat on which plaintiff was riding to 
view the sunset in the Old River near the Sacramento Delta on September 5, 2016.  (Claims by 
plaintiff’s children have been dismissed.) 

 
Defendant moves for summary judgment based on primary assumption of the risk. 
 
Discussion 
 
Every person in California is “responsible . . . for an injury occasioned to another by his 

or her want of ordinary care or skill in the management of his or her property or person.”  (CC § 
1714.)  In the absence of a statutory exception, a person is relieved of this responsibility “only 
where ‘clearly supported by public policy.’”  (Cabral v. Ralphs Grocery Co. (2011) 51 Cal.4th 
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764, 771.)   
 
One public policy exception is primary assumption of risk.  That doctrine relieves a 

person engaged in sports and certain other activities of a duty of ordinary care toward   
coparticipants.  (Knight v. Jewett (1992) 3 Cal.4th 296, 318.)  As stated in Knight, “[I]t is 
improper to hold a sports participant liable to a coparticipant for ordinary careless conduct 
committed during the sport--for example, for an injury resulting from a carelessly thrown ball or 
bat during a baseball game-- . . .  liability properly may be imposed on a participant only when 
he or she intentionally injures another player or engages in reckless conduct that is totally 
outside the range of the ordinary activity involved in the sport.” 

   
The term “coparticipant” can include more than just another participant in a team sport.  

It can also include a plaintiff engaged in a sport other than a team or competitive sport, a person 
assisting or accompanying another person in the activity, and spectators.  (See Ford v. Gouin, 
supra, 3 Cal.4th 339 (defendant was operator of water ski boat; plaintiff, his friend, was the water 
skier); Campbell v. Derylo (1999) 75 Cal.App.4th 823, 827, fn. 1 (defendant was a snowboarder 
who lost control of his board, which hit the plaintiff, a skier, in the back (“There is no requirement 
that athletes be acquainted with each other or join together in order to be considered 
coparticipants within the meaning of Knight”); Lackner v. North (2006) 135 Cal.App.4th 1188 
(snowboarder collided with skier, who was resting at the bottom of a hill); see Ratcliff v. San 
Diego Baseball Club (1938) 27 Cal.App.2d 733, discussed in Knight, supra, 3 Cal.4th at 317 (jury 
properly found no liability of baseball player for injury to attendee of baseball game from bat that 
slipped from the player’s hands and struck the attendee while walking through the stands). ) 
 

Ultimately, “the question of the existence and scope of a defendant's duty of care is a 
legal question which depends on the nature of the sport or activity in question and on the 
parties' general relationship to the activity [rather than on the plaintiff’s knowledge of or implied 
consent to particular risks of the activity], and is an issue to be decided by the court, rather than 
the jury.”  (Knight, supra, 3 Cal.4th at 313, 316-317 (emphasis added).) 

 
Primary assumption of risk has been applied to various activities on water, including, 

water skiing, jet skiing (and the use of other personal watercraft), and inner tubing.  (Ford v. 
Gouin (1992) 3 Cal.4th 339 (water skiing); Ferrari v. Grand Canyon Dories (1995) 32 
Cal.App.4th 248, 256 (river rafting); Stimson v. Carlson (1992) 11 Cal. App. 4th 1201, 1205 
(sailboating); Record v. Reason (1999) 73 Cal.App.4th 472, 482 (tubing); Whelihan v. Espinoza 
(2003) 110 Cal.App.4th 1566 (jet skiing); Peart v. Ferro (2004) 119 Cal.App.4th 60 (use of 
personal watercraft).) 
 

The issue in this case is whether the claim of plaintiff, a mere passenger in a boat out on 
the water to view the sunset, is barred by primary assumption of risk. 

 
In Shannon v. Rhodes (2001) 92 Cal.App.4th 792, the plaintiff was a six-year old who 

was a passenger, along with her siblings, in defendant’s ski boat.  The boat was not being used 
for waterskiing that day, just for a pleasure cruise around a lake.  The trial court granted 
summary judgment, ruling that primary assumption of risk applied, but the court of appeal 
reversed. 
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The court said it agreed with plaintiff that a passenger riding in a boat simply is not 
engaged in the type of activity that the Knight court intended to reach with the doctrine of 
primary assumption of risk (Id. at 796), that being a passenger in a boat under the 
circumstances there was “too benign to be subject to Knight,” and that the boat was not being 
used to enhance the challenge of a sport but merely as “a pleasurable means of transportation. 
To conclude otherwise would mean that because a car can be used in a race, that riding in a car 
is participation in a sport.”  (Id. at 798.) 
 

In Truong v. Nguyen (2007) 156 Cal.App.4th 865, the court considered the case of a 
passenger on a personal watercraft (i.e., a vehicle similar to a jet ski) that was being operated 
for sport.  It distinguished Shannon stating, “We are not persuaded that the activity [plaintiff] 
engaged in was as benign as that in Shannon and conclude . . . that the primary assumption of 
risk doctrine applies to the activity of riding personal watercraft, regardless of whether the rider 
is operating the vessel.”  (Id. at *878.)  It continued, 
 

It is evident from the nature of the vehicle that the activity is done 
for enjoyment or thrill. The vessel is open to the elements, with no 
hull or cabin. It is designed for high performance, speed and quick 
turning maneuvers. The thrill of riding the vessel is shared by both 
the operator and the passenger. Obstacles in the environment 
such as spraying water, wakes to be crossed, and other watercraft 
are part of the thrill of the sport, both for the operator and the 
passenger. The connection between the water and the vessel . . . 
applies equally to both the operator and any passengers.  (Id. at 
888-889.)   
 

The court expressed no disagreement with Shannon.  It simply distinguished that case stating, 
“In Shannon, the court concluded that the passenger was not a coparticipant in sporting activity 
because the activity was benign and did not require physical exertion or skill.”  (Ibid.)  
 

In reaching these conclusions, Truong relied on the test stated in  Record v. Reason 
(1999) 73 Cal.App.4th 472 concerning the required nature of the activity for primary assumption 
of risk to apply:  an activity falls within the meaning of “sport” if it is done for enjoyment or thrill, 
requires physical exertion as well as elements of skill, and involves a challenge containing a 
potential risk of injury.  (Record, supra, at 482.)   
 

Shannon, not Truong, is controlling here.  Plaintiff was not engaged in the sport of jet 
skiing or personal watercrafting.  She was not seeking thrill and was not physically exerting 
herself or subjecting herself to a challenge.  She was not a coparticipant with defendant in the 
sport of jet skiing.  She had no relationship to that activity or to any other water sport.  She was 
in the exact same position as the plaintiff in Shannon – simply a person taking a ride on a boat 
as a pleasurable means of transportation.   

 
Defendant argues that Shannon is inapplicable, because the plaintiff there was a minor.  

(Opp. at 9:10-12.)  However, that was just a fact in the case.  It played no role in the basis for 
the decision.  Defendant argues the age of the plaintiff matters because plaintiff here, an adult, 
could understand the risks inherent in boating and the plaintiff in Shannon could not.  But in 
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arguing this, defendant ignores that the doctrine of assumption of risk in the sports setting has 
evolved from its historical roots, where its application depended upon an analysis of whether the 
plaintiff voluntarily confronted a known risk.  Knight made clear that the doctrine of primary 
assumption of risk, as a duty-relieving doctrine, does not turn on whether the plaintiff knew of 
the risks, but on her participation in or relationship with the activity, irrespective of her 
knowledge of its risks.  Knight, supra, 3 Cal.4th at 312-313 (“If the application of the assumption 
of risk doctrine in a sports setting turned on the particular plaintiff's subjective knowledge and 
awareness, summary judgment rarely would be available in such cases, for, as the present case 
reveals, it frequently will be easy to raise factual questions with regard to a particular plaintiff's 
subjective expectations as to the existence and magnitude of the risks the plaintiff voluntarily 
chose to encounter.  By contrast, the question of the existence and scope of a defendant's duty 
of care is a legal question which depends on the nature of the sport or activity in question and 
on the parties' general relationship to the activity, and is an issue to be decided by the court, 
rather than the jury.”) 

 
Defendant argues that plaintiff was engaged in boating and that primary assumption of 

risk applies to that activity.  However, the authority that defendant cites for the proposition that 
primary assumption of risk applies to anyone engaged in boating is Truong, which was a 
personal watercraft case, not a boating case.  Defendant cites no authority for the proposition 
that primary assumption of risk applies every time the plaintiff is in a boat, nor could he. Boats 
are often used merely as means for transportation, like bicycles, cars, or scooters, and the 
courts have stated plainly that people using such devices for transportation are not engaged in 
an activity subject to primary assumption of risk.  (Childs v. County of Santa Barbara (2004) 115 
Cal.App.4th 64, 71-72.)  For instance, no one would claim that a passenger injured on a Ferry 
from Oakland to San Francisco through negligent operation of the ferry is subject to primary 
assumption of risk. 

 
Finally, defendant argues it is clear that he was involved in the operation of personal 

watercraft, a covered activity.  (Opp. at 9:21-23.)  But the applicability of primary assumption of 
risk turns of the relationship of both parties to the activity.  (Knight at 313.)  A person who is not 
a participant to the activity at all, let alone a coparticipant, is simply not subject to the doctrine.  
Defendant has provided no authority that a defendant engaged in a sporting activity owes no 
duty to everyone who goes onto a lake or river, regardless of their purpose, any more than it is 
true that a defendant engaged in a sporting activity owes no duty to everyone on a sidewalk or 
street, regardless of their purpose.  A negligent skateboarder performing tricks on a public 
sidewalk should owe a duty of ordinary care to a pedestrian having no connection to him or his 
sport, who is simply using the sidewalk to get from one place to another.  (See Childs, supra.)  
People who deliberately enter areas specifically designated for sporting activities, like baseball 
stadiums or snow ski runs, have a different relationship to those activities than the general 
public does to sporting activities conducted on public sidewalks, streets, or waterways. (See 
Childs; supra, 115 Cal.App.4th at 71-72; Shannon, supra, at 92 Cal.App.4th at 798.)   

 
The court declines to rule on the evidentiary objections that defendant filed on 11/24/20.  

They are not material to the court’s disposition of this motion.  (See CCP § 437c (q).) 
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 6.  TIME:  9:00   CASE#: MSC19-00137 
CASE NAME: WOUTERS VS. LENAHAN 
HEARING ON MOTION TO/FOR COMPEL NEUROPSYCHOLOGICAL INDEPENDANT 
MEDICAL FILED BY JILLIAN M LENAHAN 
* TENTATIVE RULING: * 
 
Withdrawn by moving party.  

  

 7.  TIME:  9:00   CASE#: MSC19-00171 
CASE NAME: JKL CONSTRUCTION VS GIANNI 
HEARING ON MOTION TO/FOR COMPEL DEFENDANTS TO SERVE AMENDED 
RESPONSES, FILED BY JKL CONSTRUCTION SERVICES, INC 
* TENTATIVE RULING: * 
 
 Continued to 1/20/21 at 9:00 am by stipulation of parties.  

  

 8.  TIME:  9:00   CASE#: MSC19-00791 
CASE NAME: PATRICK RILEY VS JORDAN SCHUST 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
JORDAN SCHUSTER, STEWART SCHUSTER, BETTE SCHUSTER 
* TENTATIVE RULING: * 
 

 The court grants defendants’ motion for judgment on the pleadings, with leave to 

amend.  Any amended complaint shall be filed and served on or before December 16, 2020. 

Background 
 
Plaintiff’s complaint states a single cause of action, to establish a prescriptive easement.  

According to the complaint, plaintiff is the current owner of 1455 Vista Road in El Cerrito, 
California; his property is the dominant tenement; and he purchased it in his sole name as 
separate property on October 31, 2013.  (See Complaint, ¶ 1.)  Defendants own the adjacent 
property at 1465 Vista Road.  Plaintiff has gained a prescriptive easement to use a trail over 
defendants’ property to access a street that connects to his.  (*¶ 5-8.)   

 
Defendants move for judgment on the pleadings, arguing that plaintiff deeded away his 

property after he filed this action, thus depriving him of standing. 
 
Discussion 
 
A motion for judgment on the pleadings may be brought on the ground that the plaintiff’s 

complaint fails to state a cause of action.  (CCP § 438 (c)(1)(B)(ii).)   “Because standing goes to 
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the existence of a cause of action, lack of standing may be raised by demurrer or at any time in 
the proceeding, including at trial or in an appeal.”  (Buckland v. Threshold Enterprises, Ltd. 
(2007) 155 Cal.App.4th 798, 813, disapproved on other grounds in Kwikset Corp. v. Sup. Ct. 
(2011) 51 Cal.4th 310, 337; see also Farber v. Bay View Terrace Homeowners Ass’n (2006)141 
Cal.App.4th 1007, 1013 (may be raised by motion for judgment on the pleadings) 

 
Like a demurrer, a motion for judgment on the pleadings is decided solely on the face of 

the pleadings and matters of which the court has taken judicial notice.  (Evans v. California 
Trailer Court, Inc. (1994) 28 Cal.App.4th 540, 548, disapproved of on other grounds by Black 
Sky Capital, LLC v. Cobb (2019) 7 Cal.5th 156, 165.) 

 
Defendants ask the court to take judicial notice of five deeds showing that plaintiff 

deeded 1455 Vista to his wife after this lawsuit was filed and that the property was then deeded 
several more times, ultimately ending up in the hands of the trustees of the Huynh Trust.  (See 
defendant’s Request for Judicial Notice filed 9/29/20, Exs. A-E.)  The court grants this request.  
It takes judicial notice of the five deeds referenced in paragraph 1-5 of the Request.  (It denies 
the Request as to paragraphs 6-8.)  The court may take judicial notice of a recorded deed.  
(Evans v. Cal. Trailer Court, Inc., supra, 28 Cal.App.4th 540, 549.)  Accordingly, the court 
overrules plaintiff’s Objection Nos.5-12.  The court declines to rule on plaintiff’s other objections.  
They are not material to the disposition of this motion.  (See CCP § 437c (q).) 

 
Because it has granted the Request for Judicial Notice as to the deeds, one of the facts 

before the court on this motion is that plaintiff is no longer the current owner of 1455 Vista.  
 

To bring a lawsuit, the plaintiff must be the owner of a cause of action, that is he must 
have standing.  (See Sherwyn v. Department of Social Services (1985) 173 Cal.App.3d 52, 58.)   
 

Here, plaintiff sues to establish a prescriptive easement.  Easements are either attached 
to property (appurtenant to it) or they are in gross.  (Moylan v. Dykes (1986) 181 Cal.App.3d 
561, 568; see CC § 801.)  A presumption exists that an easement is appurtenant.  (Cushman v. 
Davis (1978) 80 Cal.App.3d 731, 735.)  In his Opposition, plaintiff argues that the easement is 
appurtenant to 1455 Vista.  Thus, he claims he owns the easement as the owner of that 
property.  (Opp. at 3:9-12.)  On that basis, he had standing when he filed the action.  However, 
during the pendency of the action, he deeded 1455 Vista to a non-party.   

 
When events occur after a lawsuit is filed that affect standing, courts consider the 

doctrine of mootness.  Mootness has been described as the doctrine of standing set in a time 
frame: The requisite personal interest that must exist at the commencement of the litigation 
(standing) must continue throughout its existence (mootness).  (Wilson & Wilson v. City Council 
of Redwood City (2011) 191 Cal.App.4th 1559, 1574.)  

 
Here, the standing that plaintiff had when he filed this case has not continued throughout 

the existence of this lawsuit.  Rather, plaintiff transferred the appurtenant property.  Thus, the 
court grants defendants’ motion for judgment on the pleadings. 

 
Whether plaintiff can amend in some manner to cure this problem is currently unknown.  

Perhaps he can allege and cite authority for some exception to the mootness doctrine, or make 
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some other amendment regarding the facts or the parties that can cure the problem.  Because 
the court is not yet certain that any amendment will be futile and this is the first challenge to the 
complaint, leave to amend is granted.  

  

 9.  TIME:  9:00   CASE#: MSC19-01165 
CASE NAME: BARLIE VS ARTHUR J. GALLAGHER 
HEARING ON MOTION TO/FOR COMPEL RESPS TO DISCOERY & REQ 
SANCTIONS FILED BY LILLIAN BARLIE 
* TENTATIVE RULING: * 
 
The motion is denied without prejudice. The court has repeatedly granted the parties’ requests 
to continue the hearing based on sworn statements that they were narrowing the issues and 
would likely resolve the entire motion. Now the parties are at odds with regard to what issues 
remain. The court will not entertain piecemeal discovery motions. If plaintiff is unhappy with the 
new responses, a new motion is in order.  
 

  

10.  TIME:  9:00   CASE#: MSC20-00857 
CASE NAME: YI VS LO 
HEARING ON MOTION TO/FOR COMPEL RESPS & PRDCTN OF DOCS & 
SANCTIONS FILED BY LIN YI 
* TENTATIVE RULING: * 
 
Vacated by stipulation. 

  

11.  TIME:  9:00   CASE#: MSC20-01175 
CASE NAME: PERCIN VS DISCOVERY BAY 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY MARK 
DAVID PERCIN 
* TENTATIVE RULING: * 
 
Before the Court is a motion for judgment on the pleadings filed by the defendant Percins 
regarding the small claims complaint brought by The Discovery Bay Chandlery ("Small Claims 
Case"), which has been consolidated with Case No. MSC20-01175 filed by Lydia Percin and 
Mark Percin against The Discovery Bay Chandlery and other defendants ("Lead Case"). For the 
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reasons set forth below, the motion is granted, with leave to amend. The amended complaint 
shall be filed by no later than December 22, 2020.   

In addition, the Motion for Leave to File First Amended Complaint Against Lydia T. Percin and 
Mark David Percin filed by Plaintiffs and Defendants Lisa Black, David Black individually and 
dba The Discovery Bay Chandlery, and Dealer Sales Bay Area, LLC dba The Discovery Bay 
Chandlery ("Dealer Sales") (collectively, the "Discovery Bay Parties"), presently set for hearing 
on January 6, 2021, is advanced to this date and denied as moot, because the disposition of 
the motion for judgment on the pleadings, which is granted with leave to amend, in effect 
grants the Discovery Bay Parties the relief they seek on their Motion for Leave to Amend. 

Factual and Procedural Background Relevant to the Motion 

This action arises out of boat repair and maintenance work performed by the business The 
Discovery Bay Chandlery for Lydia Percin and Mark Percin. David Black who is the principal of 
The Discovery Bay Chandlery filed the Small Claims Case against the Percins when they 
contested the charges for the boat repair and maintenance services. The Percins subsequently 
filed a complaint in this Court against The Discovery Bay Chandlery, David Black and others 
arising out of what they claim were deficient repairs made on their boat. The Small Claims 
Action has been transferred to this case and consolidated with the Lead Case under the case 
number assigned to the Lead Case. 

Plaintiff/Defendant Mark Percin has moved for judgment on the pleadings on the Small Claims 
Complaint on the ground that "The Discovery Bay Chandlery" identified as the plaintiff in that 
action is not an entity legally qualified to bring the action. On a procedural point, the Court notes 
that though Mr. Percin's motion refers to the Small Claims Complaint as a "Cross-Complaint" 
(Mot. p. 1, ll. 24-25), the consolidation of the actions did not convert the Small Claims Complaint 
into a Cross-Complaint. Consolidation merely joined the Small Claims Case to the Lead Case, 
with filings to be made under the case number of the Lead Case. 

Plaintiffs/Defendants the Discovery Bay Parties oppose the motion. Their Opposition is based 
on what the Discovery Bay Parties contend was an inadvertent error before they were 
represented by counsel in naming the plaintiff in the Small Claims Complaint as the fictitious 
business name of the business rather than its legal name and not checking the box for "fictitious 
business name." The Discovery Bay Parties' Opposition includes as Exhibit A copy of the 
Motion for Leave to Amend and supporting pleadings. The Motion for Leave to Amend is 
currently set for hearing on January 6, 2021. 

Mark Percin's Reply presents evidence of the apparent lack of any fictitious business name 
filings in Contra Costa County for Discovery Bay Chandlery and the suspended status of Dealer 
Sales Bay Area LLC, as well as discrepancies in some of the corporate information provided by 
Mr. Black in discovery responses. The Court addresses the impact of that evidence below. 

Standards Governing Motion for Judgment on the Pleadings 

Code of Civil Procedure § 438 permits a defendant to move for judgment on the pleadings on 
the ground that the complaint does not state facts sufficient to constitute a cause of action 
against the defendant, the ground relied on by the moving party here. (CCP §§ 438(b)(1) and 
438(c)(1)(B)(ii).) The basis for judgment on the pleadings "shall appear on the face of the 
challenged pleading or from any matter of which the court is required to take judicial notice." 
(CCP § 438(d).)  
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The legal standards for determination of a motion for judgment on the pleadings are similar to 
the standards for determination of a demurrer. (Eckler v. Neutrogena Corp. (2015) 238 
Cal.App.4th 433, 439.) Further, "If the motion for judgment on the pleadings is granted, leave to 
amend must be granted unless the defect cannot be cured by amendment." (Hudson v. County 
of Los Angeles (2014) 232 Cal.App.4th 392, 408 [citing Baughman v. State of California (1995) 
38 Cal.App.4th 182, 187].) " 'There is a policy of great liberality in permitting amendments to the 
pleadings at any stage of the proceeding. . . . Thus, under this state's liberal rules of pleading, 
'the right of a party to amend to correct inadvertent misstatements of facts or erroneous 
allegations of terms cannot be denied.' [Citation omitted.]" (Berman v. Bromberg (1997) 56 
Cal.App.4th 936, 945 [quoting, among other authorities, Blakey v. Superior Court (1984) 153 
Cal. App.3d 101, 107].)  

Analysis 

The Discovery Bay Parties in effect concede that the Small Claims Complaint was filed without a 
required statement regarding the fictitious business name under which the Small Claims 
Complaint was filed and that the complaint needs to be amended. They contend they are ready 
and willing to amend to correct the defect that is the basis of Mark Percin's motion. These facts 
and the liberal legal standards set forth above warrant granting the motion for judgment on the 
pleadings as to the original Small Claims Complaint, with leave to amend.  

The apparent suspended status of Dealer Sales and lack of filed fictitious business name 
statements in the Contra Costa County records do not preclude Dealer Sales, Mr. Black doing 
business under a fictitious business name, or an entity operating under a fictitious business 
name from initiating an action or in this instance, filing an amended complaint. (Cadle Co. v. 
World Wide Hospitality Furniture, Inc. (2006) 144 Cal.App.4th 504, 512, 513 ["A claim of lack of 
corporate capacity to prosecute or defend a civil action because of its suspended status ' " 'is a 
plea in abatement which is not favored in law," ' " quoting Traub Co. v. Coffee Break Service, 
Inc. (1967) 66 Cal.2d 368, 370, and on the court's own motion, proceedings against a 
suspended corporation may be continued "to permit the incapacitated entity to secure 
reinstatement and trial participation"]; Timberline, Inc. v. Jaisinghani (1997) 54 Cal.App.4th 
1361, 1365 [the "normal course" when a corporation in litigation is suspended is to "permit a 
short continuance to enable the suspended corporation to effect reinstatement (by paying back 
taxes, interest and penalties)"].)  

With respect to a person or unincorporated association doing business under a fictitious 
business name, Business and Professions Code § 17918 provides that "No person transacting 
business under the fictitious business name contrary to the provisions of this chapter . . . may 
maintain any action upon or on account of any contract made, or transaction had, in the fictitious 
business name in any court of this state until the fictitious business name statement has been 
executed, filed, and published as required by this chapter. . . ."  By its terms, this limitation does 
not apply to a tort action, and in any event "the statute only prohibits maintenance of the suit; it 
does not bar commencement of the action."  (American Alternative Energy Partners II v. 
Windridge, Inc. (1996) 42 Cal.App.4th 551, 562 [citing Kadota Fig Assn. v. Case-Swayne Co. 
(1946) 73 Cal. App. 2d 796, 805].) 

The Court points out to the Discovery Bay Parties that the foregoing authorities make revival of 
any corporate entity and compliance with any applicable fictitious business name filing and 
publication requirements essential to full participation in the action. Otherwise, the suspended or 
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non-complying party is at risk of being precluded from pursuing its claims or having its answer 
stricken unless and until its corporate status is restored or compliance with the fictitious 
business name requirements occurs. (Cadle Co. v. World Wide Hospitality Furniture, Inc., supra, 
144 Cal.App.4th at 513; Kadota Fig Assn. v. Case-Swayne Co., supra, 73 Cal. App. 2d 796, 
804-805.)  

The Percins will be able to raise any legal or other deficiencies in any amended complaint that 
the Discovery Bay Parties may ultimately file through a demurrer or other appropriate 
responsive pleading. (Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760-761; Kittredge 
Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048.)  

 

  

12.  TIME:  9:00   CASE#: MSC20-01621 
CASE NAME: CABAYAN VS HASSEN, ET AL. 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION & STAY FURTHER 
PROCEEDINGS FILED BY JEFFER MANGELS BUTLER & MITCHELL, LLP, 
* TENTATIVE RULING: * 
 
 Defendants Jeffer Mangels Butler & Mitchell LLP and Michael Jr. Hassen’s Motion to 
Compel Arbitration and Stay Further Proceedings is denied.   
 
Background 
 
 Plaintiff is suing his former attorney and the law firm for professional negligence.  In or 
about August 2017, Attorney Michael Hassen solicited Plaintiff Vatche Cabayan to retain 
Hassen and Jeffer Mangels Butler & Mitchell, LLP (“JMBM”) as Plaintiff’s legal counsel in an 
investment opportunity presented by Hassen.  Plaintiff employed Hassen and JMBM as legal 
counsel to represent Plaintiff in the investment.  Plaintiff deposited $1.6 million dollars into a so-
called “controlled account” at Chase Bank to facilitate the acquisition of financing by a purported 
film production company known as Petri Entertainment, LLC. 
 
  Hassen allegedly represented the money, at all times, would be sequestered and frozen 
in the “controlled account” and could not be withdrawn by or released to anyone except to 
Plaintiff. Shortly after the money was deposited into the account, it was withdrawn.  To date, 
Plaintiff is unaware of the person or entity that withdrew the funds.  Plaintiff has not been repaid 
any portion of the money or a “depositor fee.”  
 
Motion 
 
 Code Civ. Proc., § 1281.2 provides that when none of the statutory exceptions apply, 
“On petition of a party to an arbitration agreement alleging the existence of a written agreement 
to arbitrate a controversy and that a party to the agreement refuses to arbitrate that controversy, 
the court shall order the petitioner and the respondent to arbitrate the controversy if it 
determines that an agreement to arbitrate the controversy exists.”  
 
 Pursuant to CCP § 1281.2 and 9 U.S.C. § 4, Defendants Hassen and JMBM bring this 
motion to compel arbitration pursuant to three separate agreements containing arbitration 
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provisions, allegedly executed by Plaintiff.  JMBM requested Plaintiff to submit the claims to 
binding arbitration. Plaintiff declined Defendants’ request to submit to binding arbitration.  
Defendants also seek a stay of the proceedings pending arbitration.  (CCP § 1281.4; Heritage 
Provider Network, Inc. v. Superior Court (2008) 158 Cal.App.4th 1146, 1152.)    
  
 On September 30, 2020, Defendant Reallaw, APC filed a joinder in the motion to compel 
arbitration. 
 
Analysis 
 
  “Public policy favors arbitration as an expedient and economical method of resolving 
disputes, thus relieving crowded civil courts. (County of Contra Costa v. Kaiser Foundation 
Health Plan, Inc. (1996) 47 Cal.App.4th 237, 244.)  “‘Although California has a strong policy 
favoring arbitration [citations], our courts also recognize that the right to pursue claims in a 
judicial forum is a substantial right and one not lightly to be deemed waived. [Citations.] 
Because the parties to an arbitration clause surrender this substantial right, the general policy 
favoring arbitration cannot replace an agreement to arbitrate.’ [Citations.]”  (Benaroya v. Willis 
(2018) 23 Cal.App.5th 462, 468-469.)   
    
  “It is well settled that a court may not compel arbitration until it has resolved ‘the 
question of the very existence’ of the contract embodying the arbitration clause.’” (Specht v. 
Netscape Communs. Corp. (2d Cir. 2002) 306 F.3d 17, 26.) “‘Arbitration is a matter of contract 
and a party cannot be required to submit to arbitration any dispute which he has not agreed so 
to submit.’ [Citation.]” (Ibid.)  General principles of contract law apply to determine if the parties 
entered into a binding agreement to arbitration.  (See Pinnacle Museum Tower Assn. v. 
Pinnacle Market Development (US), LLC (2012) 55 Cal. 4th 223, 236.)   
 
 The petitioner bears the burden of proving that an agreement to arbitrate exists, and the 
opponent has the burden of proving the facts of any defense to enforceability. [Citation].” (Chin 
v. Advanced Fresh Concepts Franchise Corp. (2011) 194 Cal.App.4th 704, 708.)     
 
 Here, Defendants claim there are three agreements between Plaintiff and Defendants, 
which contain an arbitration clause. The first agreement is an engagement letter dated July 26, 
2016 and signed by Hassen on behalf of JMBM and by Plaintiff. (Kenefick Decl., Exhibit 1. The 
Court notes the Kenefick Declaration is not properly tabbed. See Contra Costa County Superior 
Court, Local Rule 3.42 and CRC, Rule 3.1110(f).)  The engagement letter involves the 
agreement between Plaintiff and Defendant JMBM regarding litigation with Kubisys, Vasken 
Setrakian and Soubir Acharya Berberian.  Plaintiff agreed to arbitrate any disputes he had with 
JMBM arising out of or relating to the parties’ relationship, any services performed by JMBM for 
Plaintiff, including claims for breach of duty and professional negligence. The agreement to 
arbitrate provides that it shall survive JMBM’s representation of Plaintiff.   
 
 The second agreement is an engagement letter dated November 2, 2017. (Exhibit 2 to 
Kenefick Decl.)  This letter confirmed that Plaintiff had retained JMBM to provide legal advice 
regarding a depositor funding agreement.  This is the transaction that is the subject of Plaintiff’s 
complaint.  According the engagement letter, Plaintiff confirmed that his engagement with JMBM 
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was “pursuant to the same terms and conditions as stated in the prior engagement letter.”  
However, the November 2, 2017 letter is not signed by Plaintiff.   
 
 The third agreement is an engagement letter dated May 15, 2018 and signed by Hassen 
on behalf of Reallaw and signed by Plaintiff. (Hassen Decl., Exhibit 1.)  The engagement letter 
confirmed Plaintiff asked Reallaw, APC to represent him in a lawsuit pending against Kubisys, et 
al. in New Jersey Superior Court.  The engagement letter contained an arbitration clause 
identical to the clause in the first mentioned engagement letter.  Plaintiff signed the letter.   
 
 Defendants argue the subject agreements extend to all claims arising from or related to 
the parties’ relationship or any services that Defendants performed on behalf of Plaintiff.  Here, 
the causes of action asserted against Defendants are all embraced by the arbitration clause in 
the Agreements.  Defendants argue the arbitration clauses are very broad, carrying a strong 
presumption of arbitrability.  
 
 Additionally, Defendants contend the agreement to arbitrate, found in the engagement 
letters, are independent agreements, separate from the engagement letters themselves.    
Defendants maintain these agreements are not limited to the scope of the engagement; rather, 
they extend to “any dispute” arising out of the “relationship of the parties.”   
 
 Plaintiff opposes the motion because there is no written fee agreement (as required by 
Bus. & Prof. Code § 6148) that was signed by Plaintiff and Hassen/JMBM for Hassen’s 
representation of Plaintiff in the transaction with Petri Entertainment, WeatherVane Productions, 
and Forrest Capital Partners.   
 
 The Court is inclined to agree with Plaintiff. The November 2, 2017 engagement letter is 
the only letter involving the transaction that is the subject of this litigation.  The November 2nd 
letter purports to incorporate by reference the earlier retainer agreement contained in an 
engagement letter dated July 26, 2016.  However, the November 2nd letter is not signed by 
Plaintiff.  The lack of Plaintiff’s signature renders the agreement voidable at Plaintiff’s election 
under Bus. & Prof. Code § 6148.  Section 6148(a) expressly states that “[a]t the time the 
contract is entered into, the attorney shall provide a duplicate copy of the contract signed by 
both the attorney and the client ….”   A failure to comply with section 6148(a) “renders the 
[alleged] agreement voidable at the option of the client ….” (§ 6148(c).)  With no agreement in 
place, there can be no argument the agreement contains an agreement to arbitrate.   
 
 “[S]ection 6148 belongs to a set of prophylactic statutes designed to assure that fee 
agreements are fair to the client by ensuring that the client is informed about and agrees to the 
terms by which the attorney who will represent him or her will be compensated. [Citations.] 
When an alleged agreement has not been signed by anyone, we are left to speculate about the 
client's understanding of the situation.” (Leighton v. Forster (2017) 8 Cal.App.5th 467, 485.) 
Although the letter here is signed by the attorney only, we are still left speculate about the 
client’s understanding.  Section 6148 is intended to assure retainer agreements are fair and 
understood by the clients. The Court cannot be certain of Plaintiff’s acceptance of the arbitration 
agreement. 
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  In response to Plaintiff’s argument that the November 2nd letter failed to meet the 
requirements of Section 6148, Defendants argue that the November 2, 2017 engagement letter 
is enforceable because Plaintiff was an existing client of Defendants, for which the attorney had 
rendered “same general kind” of legal services.  Section 6148 does not apply when: “An 
arrangement as to the fee implied by the fact that the attorney’s services are of the same 
general kind as previously rendered to and paid for by the client.” (Bus. & Prof. Code 
6148(d)(2).)   
 
 The Court is not convinced this exception to Section 6148 is applicable.  According to 
the engagement letter dated July 26, 2016, the representation involved general advice regarding 
litigation with Kubisys, et al.  According to the engagement letter dated May 15, 2018, the 
representation involved litigation with Kubisys, et al. and well as an appeal from a judgment 
obtained in favor of Plaintiff, enforcing a settlement agreement.  However, the services Plaintiff 
engaged Defendants for that is the subject of the present complaint, involves providing advice 
regarding a depositor funding agreement.  This services does not involve any type of litigation 
and is not of the “same general kind” of services. Besides, this was an investment opportunity 
presented to Plaintiff by Hassen.    
  
  Furthermore, Defendants argue that even if the engagement letter dated November 2, 
2017 was voidable under section 6148, the arbitration agreement survives. Defendants have 
argued the July 26, 2016 and May 15, 2018 engagement letters include independent arbitration 
agreements that survives the conclusion of the underlying engagement. Defendants have not 
alleged any consideration given for these “independent” arbitration agreements.   According to 
Defendants’ reasoning, the arbitration agreements contained in the July 26, 2016 and May 15, 
2018 engagement letters are applicable indefinitely to the relationship between Plaintiff and 
Defendants. Thus, any services rendered in the future by Hassen and JMBM would be subject 
to these arbitration agreements previously entered into. 
 
  “‘The relation between attorney and client is a fiduciary relation of the very highest 
character….’” (California Self-Insurers' Security Fund v. Superior Court (2018) 19 Cal.App.5th 
1065, 1071, internal quotation marks omitted.) Given this high standard, “‘All dealings between 
an attorney and his client that are beneficial to the attorney will be closely scrutinized with the 
utmost strictness for any unfairness.'" (Hawk v. State Bar (1988) 45 Cal.3d 589, 598-599.)  
Permitting the arbitration agreements to exist into infinity is extremely unfair. Defendants failed 
to obtain Plaintiff’s signature on the November 2, 2017 agreement.  Defendants cannot take 
advantage of its own wrong. (Civil Code § 3517.) Defendants have not met their burden of 
proving that an agreement to arbitrate exists. 
 
 Finally, Plaintiff points out that he has a pending action in Los Angeles County against 
Petri Entertainment, filed before this motion to compel arbitration was filed. CCP §1281.2(c) 
provides the Court may compel arbitration unless it determines, “A party to the arbitration 
agreement is also a party to a pending court action or special proceeding with a third party, 
arising out of the same transaction or series of related transactions and there is a possibility of 
conflicting rulings on a common issue of law or fact.”   Defendants’ motion to compel arbitration 
is denied. 
  
Plaintiff’s Request for Judicial Notice 
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 Pursuant to Evidence Code § 452(d), Plaintiff requests the Court to take judicial notice of 
the following: 

1. Exhibit A—Complaint for damages and demand for jury trial filed by Plaintiff on August 
19, 2020. 

2. Exhibit B-- Complaint for damages and demand for jury trial filed by Plaintiff on 
September 25, 2020 in civil action in Los Angeles County, entitled Cabayan v. Petri 
Entertainment, LLC, et al. Case No. 20TRCV00671. 
 

 The unopposed request is granted. 
  
 

  

13.  TIME:  9:00   CASE#: MSC20-01621 
CASE NAME: CABAYAN VS HASSEN, ET AL. 
HEARING ON MOTION TO/FOR JOINDER OF REALLW APC TO MTN TO COMPEL 
ARB & STAY FILED BY REALLAW, A. P. C ., A BUSINESS 
* TENTATIVE RULING: * 
 
Reallaw, APC’s motion to compel arbitration and stay proceedings is denied.  See Line 12. 

  

14.  TIME:  9:00   CASE#: MSC20-01665 
CASE NAME: FENNER VS TOLL BROTHERS, INC., 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION FILED BY TOLL 
BROTHERS, INC., TOLL BROTHERS REAL ESTATE, INC., SHAPELL 
* TENTATIVE RULING: * 
 
Continued by stipulation to 1/20/21 at 9:00 am.  

  

15.  TIME:  9:00   CASE#: MSN20-1511 
CASE NAME: GATLIN VS CONTRA COSTA COUNTY 
HEARING ON PETITION FOR ORDER PERMITTING A LATE CLAIM ( FILED BY 
CLARISSA SIMMS AND EDWARD GATLIN) 
* TENTATIVE RULING: * 
 

Petitioners’ petition for relief from the requirement of presenting a government claim is 
denied without prejudice to petitioners’ right to file a civil action alleging timely presentation of a 
government claim.  (See Ngo v County of Los Angeles (1989) 207 Cal.App.3d 946, 951-952.) 

 
Background 
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Decedent, Edison Gatlin, was a 14-year old boy who died in his sleep on December 8, 
2019, while in foster care at Angels Haven 2, a group home for disabled youth.  Edison had 
suffered from cerebral palsy, intellectual disability, and epilepsy with frequent seizures.  He was 
first placed in foster care by the County on September 24, 2014 on an emergency basis after his 
mother was incarcerated and his father was absent. 

 
On May 7, 2019, he became a resident of Angels Haven 2, where he remained until his 

death on December 8, 2019. 
 
On June 5, 2020, his parents, Edward Gatlin and Clarissa Sims, presented a 

government claim to the County alleging it failed to provide adequate care, monitoring, or 
supervision and was negligent in other ways.  The claim suggests state law claims for 
negligence, wrongful death, a survival cause of action, and federal claims for civil rights 
violations under 42 U.S.C. § 1942.  Only the state law claims are required to be preceded by a 
government claim. 

 
The government claim is ambiguous regarding the injury on which it is based.  The face 

sheet states the “damage or injury” occurred on December 8, 2019, the date that Edison died.  
On page 2, the attachment also lists that date, but on page 3 it goes on to allege that the County 
“failed multiple times in their duties to provide adequate care to Edison, to monitor and 
supervise him, and to update Claimants . . . regarding the shortfalls in [his] health and living 
conditions over the course of several years . . .” (Ex. C to Chung Decl. at 3:14-17.)   

 
The County rejected portions of petitioners’ government claim as untimely because 

aspects of it could go back as far as 2014, when Edison was first placed in foster care.   
 
Plaintiffs presented an application for late claim relief on July 29, 2020.  The County 

denied it on September 8, 2020 for the same reasons. 
 
Plaintiffs then filed this petition under Government Code section 946.6, although they 

requested the wrong relief, asking that their late claims “be received and acted on,” whereas the 
remedy under section 946.6 is to be relieved from the requirement of presenting a government 
claim at all.  (See Gov’t C. § 945.4, 946.6 (a).) 

 
The County opposes the petition only as to state law claims that accrued before July 29, 

2019, one year before plaintiffs presented their application for late claim relief, on the 
assumption that petitioners presented their late claim application on the last possible date, one 
year after accrual of their cause of action.  The County argues that petitioners have submitted 
no evidence to extend the time any longer than that under Government Code section 911.4 (c.). 

 
Discussion 
 
At the outset, it is not clear that petitioners even need to file this petition.  If all they wish 

to sue about is Edison’s death on December 8, 2019, their June 5, 2020 government claim is 
timely. 

 
Assuming that is not the case, however, and they wish to complain about events going 
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back to when the County first took custody of Edison in 2014, this case does not reflect the 
typical one in which a section 946.6 petition is filed.  The typical case involves a cause of action 
based on a single incident, such as a car accident, where the date of accrual is obvious, but for 
some reason the plaintiff failed to present a government claim within six months and seeks relief 
from that error.  Or it involves a medical malpractice claim, where the date of injury is certain, 
but the date of discovery is not.  

 
In the latter type of case, courts and plaintiffs are faced with a dilemma because there 

are two basic approaches a plaintiff can take when faced with a government claim that has been 
rejected for untimeliness:  (1) the plaintiff can file a lawsuit anyway, taking the position that the 
claim was timely because of a delay in discovery of the cause of action; or (2) the plaintiff can 
file a section 946.6 petition, conceding for purposes of the petition that the claim was late, but 
asking for relief from the claim presentation requirement based on excusable neglect or other 
statutory grounds.   

 
Earlier decisions effectively stated that these approaches were inconsistent and that the 

issue regarding when the cause of action accrued could be litigated only in the civil action, 
where either side had the right to have a jury decide that issue on a full evidentiary record.  (See 
Ngo v County of Los Angeles, supra, 207 Cal.App.3d 946, 951 (“It seems clear to us from the 
language of the statute and the language in Toscano that the court in a proceeding under 
section 946.6 lacks the power to determine questions that should properly be left to a jury.”)  
However, later decisions recognized that the accrual issue must sometimes be decided in a 
946.6 proceeding because various aspects of 946.6 relief depend upon it, including whether an 
application for late claim relief was presented within one year of the accrual of the cause of 
action.  (See DeVore v. Department of California Highway Patrol (2013) 221 Cal.App.4th 454, 
460; see also Gov’t C. § 946.6 (c) (petition must show the application for late claim relief was 
made within time specified in section 911.4 (b) (i.e., one year after accrual of the cause of 
action).) 

 
Thus, the latest decisions suggest that the court deciding the 946.6 petition may take 

any of three approaches:  (1) deny the petition because the issue of whether a claim was timely 
presented is not properly before the court; (2) consider accrual on a 946.6 petition if necessary 
to the court’s ruling, without precluding a second court from coming to a different conclusion in a 
legal action for damages that alleges timely presentation of the claim; or (3) consider timeliness 
in ruling on a 946.6 petition and issue a ruling having a preclusive effect in the independent 
action for damages.  (DeVore, supra, 221 Cal.App.4th at 460.) 

 
The court elects to take the first approach here.  This case presents a fact pattern that 

may involve different causes of action based on similar injuries inflicted on different dates.  (See 
Pooshs v. Philip Morris USA, Inc. (2011) 51 Cal.4th 788.)  It may involve continuous accrual as 
to certain injuries.  (See Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1192; 
see Natural Soda Products Co. v. Los Angeles (1943) 23 Cal. 2d 193, 202-203 (the purpose of 
the claim presentation requirement “is best served if the entire sequence of events giving rise to 
the injury is regarded as the ‘occurrence from which the damage arose,’ for damages can be 
assessed accurately only when the sequence is completed and the total injury taken into 
account”); Amador Valley Investors v. City of Livermore (1974) 43 Cal. App. 3d 483, 489-490.)  
It may involve delayed discovery of certain causes of action or injuries.  (See Curtis T. v. County 
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of Los Angeles (2004) 123 Cal.App.4th 1405, 1418; Whitfield v. Roth (1974) 10 Cal.3d 874, 
885.)    

 
A section 946.6 proceeding does not provide a full evidentiary record and contains no 

explicit mechanism for determination that certain claims are timely and others are not, or that no 
claim is required at all for certain claims but is for others.  It is an all or nothing proceeding that 
relieves the petitioner of the obligation of presenting a government claim at all.  Given the 
complexities of the accrual issues in this case, the court declines to resolve them here.  (See 
Santee v. Santa Clara County Office of Educ. (1990) 220 Cal.App.3d 702, 711-712.)   
 

Plaintiffs should simply file their civil lawsuit as soon as possible, allege they presented a 
timely claim on June 5, 2020, and litigate all timeliness issues on motions for summary 
adjudication, in limine, or at trial. 
 

  

16.  TIME:  9:00   CASE#: MSN20-1525 
CASE NAME: ROBERT YAMAT VS PEOPLE OF THE 
HEARING ON PETITION TO/FOR RETURN PROPERTY ILLEGALLY SEIZED 
FILED BY ROBERT YAMAT 
* TENTATIVE RULING: * 
 
The petition is denied without prejudice due to a failure to file a proof of service. 

  

17.  TIME:  9:00   CASE#: MSN20-1537 
CASE NAME: SHAH VS. AMERIPRISE 
HEARING ON MOTION TO/FOR COMPEL PLTF TO PROVIDE RESP TO SUPLMT 
INTRG, FILED BY AMERIPRISE AUTO & HOME INSURANCE, 
* TENTATIVE RULING: * 
 
Unopposed motion to compel plaintiff to provide a response to the supplemental interrogatory is 
granted. Sanctions are awarded against plaintiff in the amount of $845. The amount is less than 
requested because defense counsel failed to identify how much time was attributable to 
preparing a reply and attending the hearing, which are unlikely to occur.  
 
The response and sanctions are due no later than December 30, 2020. 
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18.  TIME:  9:00   CASE#: MSN20-1537 
CASE NAME: SHAH VS. AMERIPRISE 
HEARING ON MOTION TO/FOR COMPEL PLTF TO PROVIDE RESP TO SPLMT 
REQ FOR PRDCN, FILED BY AMERIPRISE AUTO & HOME INSURANCE, 
* TENTATIVE RULING: * 
 
Unopposed motion to compel plaintiff to provide a response to the supplemental document 
request is granted. Sanctions are awarded against plaintiff in the amount of $410. The amount is 
less than requested because defense counsel failed to identify how much time was attributable 
to preparing a reply and attending the hearing, which are unlikely to occur, and the fact that the 
initial filing fee is only charged once.  
 
The response and sanctions are due no later than December 30, 2020. 
 

  

19.  TIME:  9:00   CASE#: MSN20-1617 
CASE NAME: RE ER'RIAH YOUNG 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING:  
 
The minor’s compromise is approved. The court will sign the order provided. 

 

ADD ON 

 

20.  TIME:  9:01   CASE#: MSC16-00017 
CASE NAME: LOHMANN VS. SAFEWAY INC., ET A 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALTERN SUMMARY ADJ OF 
ISSUES 
FILED BY CLEAN CARTS SALES & SERVICE, INC. 
* TENTATIVE RULING: * 
 
 Defendant Clean Cart’s Motion for Summary Judgment is denied.  Defendant’s Motion 
for Summary Adjudication is granted in part and denied in part.  The motion is granted as to 
Issue No. 1: First Cause of Action for Premises Liability. The motion for summary adjudication is 
denied as to Issue No. 2:  Second Cause of Action for Negligence (No Breach of Duty); Issue 
No.3: Second Cause of Action for Negligence (No Causation); and Issue No. 4 (Fourth Cause of 
Action for Loss of Consortium). 
  
Background 
 
 On or about January 3 or 6, 2014, Plaintiff Bruce Lohmann entered Safeway Store 
#1215, located at 660 Bailey Road in Pittsburg.  Plaintiff was pushing a shopping cart when the 
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Gatekeeper wheel on his shopping cart suddenly locked, causing the cart to cease movement 
abruptly.  Plaintiffs’ left thumb and shoulder were injured as Plaintiff’s entire body weight was 
pushed against the cart.  Plaintiff’s injuries required surgery and Plaintiff alleges permanent 
nerve damage.  Plaintiff’s wife Sonia Ernestina-Lohmann filed a claim for loss of consortium.  
 
 The moving party, Clean Carts Sales & Service, Inc., is a shopping cart maintenance 
and repair company located in Morgan Hill. Clean Carts has provided service, cleaning, and 
maintenance work for Safeway in Northern California for many years.  Clean Carts is named in 
the First Cause of Action for Premises Liability, the Second Cause of Action for Negligence, and 
Fourth Cause of Action for Loss of Consortium.  
 
Motion  
 
 Pursuant to Code of Civil Procedure section 437c, Defendant Clean Cart moves for 
summary judgment on the Second Amended Complaint on the grounds Clean Carts has no 
liability because Plaintiffs cannot establish the elements of the causes of action for premises 
liability and general negligence.  Alternatively, Defendant moves for summary adjudication of 
issues.  
 
Standard on Summary Judgment Motions 
 
 “The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).    
 
   “A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause 
of action’ in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto. (Id., § 
437c, subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   Once the 
defendant meets the initial burden, “the burden then shifts to the party opposing summary 
judgment to establish, by means of competent and admissible evidence, that a triable issue of 
material fact still remains.” (Brown v. Ransweiler (2009) 171 Cal.App.4th 516, 525.) 
 
 “[F]rom commencement to conclusion, the party moving for summary judgment bears 
the burden of persuasion that there is no triable issue of material fact and that he is entitled to 
judgment as a matter of law.”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   
The court shall consider all of the evidence set forth in the papers, except the evidence to which 
objections have been made and sustained by the court, and all inferences reasonably deducible 
from the evidence. (Code Civ. Proc., § 437c(c).)   
 
Analysis 
 
Issue No. 1:  First Cause of Action for Premises Liability (No Duty of Care)  
 
 Plaintiffs allege Defendant allowed the presence of defective Gatekeeper wheels on the 
Safeway shopping carts on the premises, which created a dangerous, defective and unsafe 
condition.  Defendant Clean Carts moves for summary adjudication of the cause of action for 
premises liability on the ground Clean Carts owed no duty to Plaintiffs with respect to the 
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condition of the subject Safeway store.  Defendant did not own, occupy, possess or control the 
Safeway store where Plaintiff was injured. (UMF No. 15.)  Clean Carts was not on site at the 
time of Mr. Lohmann’s incident.  (UMF No. 8.)  At most, Clean Carts was on-site three and one-
half weeks earlier to service certain shopping carts. (UMF Nos. 4-5.)   
 
 “‘The elements of a cause of action for premises liability are the same as those for 
negligence.’ [Citation.]  Accordingly, the plaintiff must prove, ‘a legal duty to use due care, a 
breach of such legal duty, and the breach as the proximate or legal cause of the resulting 
injury.’” (Jones v. Awad (2019) 39 Cal.App.5th 1200, 1207.) 
 
 Defendant Clean Carts argues that Plaintiffs cannot establish the elements of the cause 
of action for premises liability because Clean Carts owed no duty of care to Plaintiff to with 
respect to the condition of the premises.  “Recovery in a negligence action depends as a 
threshold matter on whether the defendant had ‘a duty to use due care toward an interest of [the 
plaintiff's] that enjoys legal protection against unintentional invasion.’ [Citations.]”  (Southern 
California Gas Leak Cases (2019) 7 Cal.5th 391, 397.) “Whether an individual owes a duty of 
care is a question of law.” (Jones v. Awad (2019) 39 Cal.App.5th 1200, 1207.) 
 
 “California law requires landowners to maintain land in their possession and control in a 
reasonably safe condition.” (Jones v. Awad (2019) 39 Cal.App.5th 1200, 1207.)  “Premises 
liability ‘is grounded in the possession of the premises and the attendant right to control and 
manage the premises’; accordingly, ‘mere possession with its attendant right to control 
conditions on the premises is a sufficient basis for the imposition of an affirmative duty to 
act.’[Citation.]” (Kesner v. Superior Court (2016) 1 Cal.5th 1132, 1158.)   
 
  Plaintiffs do not dispute Defendant’s assertion that it did not own or operate the 
Pittsburg/Bay Point Safeway store.  Plaintiffs presented no evidence that Defendant Clean Carts 
possessed or had the right to control and manage the premises. Instead, Plaintiffs argue that 
Defendant did not shift the burden of proof and Plaintiffs therefore had no burden to produce 
evidence.   
 
 The Court disagrees with Plaintiffs as to whether Defendant presented sufficient 
evidence to shift the burden. “Initially, the moving party bears a burden of production to make a 
prima facie showing of the nonexistence of any genuine issue of material fact.” (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 845.)  If the moving party carries its initial burden of 
production, the burden shifts to the opposing party.   “[A]though not expressly, the 1992 and 
1993 amendments impliedly provide for a burden of production to make a prima facie showing. 
A prima facie showing is one that is sufficient to support the position of the party in question…. 
No more is called for.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850-851.) 
 
 Here, Defendant presented the Declaration of Jorge Bernardino, shareholder and 
president of Clean Carts.  He declares that Clean Carts did not own or operate the Bay Point 
Safeway.  (Bernardino Decl., ¶7.)  Clean Carts performed work, pursuant to work orders at the 
Safeway store.  (Id.)  The declaration is sufficient to make a prima facie showing that Clean 
Carts did not own, possess, or control the Safeway premises.   
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  Plaintiffs failed to raise a triable issue of material fact with respect to duty of care owed to 
Plaintiffs regarding the conditions of the premises. Defendant negated an essential element of 
Plaintiffs’ cause of action for premises liability.  Motion for summary adjudication is granted. 
 
Issue No. 2: Second Cause of Action for Negligence (No Breach of Duty) 
 
 Defendant Clean Carts moves for summary adjudication of the Second Cause of Action 
for Negligence on the ground Plaintiffs cannot prove Clean Carts breached any duty concerning 
its work at the Safeway store. “The elements of a negligence claim and a premises liability claim 
are the same: a legal duty of care, breach of that duty, and proximate cause resulting in injury.”  
(Kesner v. Superior Court (2016) 1 Cal.5th 1132, 1158.) 
 
  “In California, the ‘general rule’ is that people owe a duty of care to avoid causing harm 
to others and that they are thus usually liable for injuries their negligence inflicts.” (Southern 
California Gas Leak Cases (2019) 7 Cal.5th 391, 398.) “Under Civil Code section 1714, 
subdivision (a), ‘[e]veryone is responsible … for an injury occasioned to another by his or her 
want of ordinary care or skill in the management of his or her property or person, except so far 
as the latter has, willfully or by want of ordinary care, brought the injury upon himself or 
herself.’” (Southern California Gas Leak Cases (2019) 7 Cal.5th 391, 398.) So, it is presumed 
that Defendant owed the Plaintiff a duty of care unless the circumstances “justify a departure” 
from that usual presumption. (Ibid.) 
 
 Here, Defendant argues Plaintiffs will be unable to prove Defendant breached any duty 
concerning its work at Safeway or demonstrate any factual dispute exists as to whether Clean 
Carts breached any duty owed to Plaintiffs.  According to Clean Carts, the undisputed material 
facts demonstrate Clean Carts’ work consisted solely of changing the treads and batteries in 
certain Gatekeeper wheels.  (UMF Nos. 4-5.)  Plaintiffs cannot show anything Clean Carts did or 
did not do had any impact or connection to the alleged locking up of the Gatekeeper wheel.  
Clean Carts performed work in December 2013 pursuant to a work order request.  (UMF No. 
15.)  None of the work performed by Clean Carts could have “allowed to exist on the premises 
faulty or defective Gatekeeper wheels.”  (UMF Nos. 16-17.)  Clean Cart was never notified that 
any of the carts it serviced ever malfunctioned or were in need of additional service. (UMF No. 
17.)   
 
 Plaintiffs oppose the motion arguing Defendant Clean Carts has not presented sufficient 
evidence to shift the burden of proof.  Plaintiffs point out that the entirety of Clean Carts’ 
evidence is contained in the exhibits to the Declaration of Jorge A. Bernardino, president of 
Clean Carts. The exhibits include Safeway’s Work Order, Clean Carts’ Work Order, and Clean 
Carts’ Invoice for work performed.  Plaintiffs argue Mr. Bernardino has no personal knowledge 
of the inspections, maintenance and repair work done on Safeway’s shopping carts. His 
declaration relies on the work order prepared by Clean Carts’ employees, who actually 
performed the work. (Plaintiffs’ Additional Material Fact Nos. 13, 14.)  Mr. Bernardino was not 
present at the repair.  (Bernardino Depo. 124:24-25, Exh. 5 to Norton Declaration.) Mr. 
Bernardino declares that he was never notified of any issues or concerns following the service.  
(Bernardino Decl., ¶6.) 
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 Mr. Bernardino’s declaration focuses only on the work performed on December 9, 2013, 
which occurred three and a half weeks before the incident. Plaintiffs presented additional facts 
showing Clean Carts’ obligations under the Service Agreement with Safeway was to repair all 
safety issues.  Clean Carts was obligated to clean, repair, maintain, and inspect shopping carts 
and replace wheels. (Bernardino Depo. 61: 14-26.)  
 
 The Agreement also provides that Clean Cart will “Provide Gatekeeper or Carttronics 
service which includes replacement of non-working Gatekeeper wheels and/or casters, wheel 
treads, battery, installation of new Gatekeeper casters, anti-tilt bars, and placards.  Provide 
Gatekeeper or Carttronics service which includes check of antenna transmitter and LCD 
reading.  Check POPS or Purcheck system at all entrances.”  (Exh. A, page 8, to Safeway 
Service Agreement, Moore Decl., Exh. K.)   
 
  Mr. Bernardino does not know whether Clean Carts’ employees checked to see if 
Safeway’s shopping cart locked up as they entered the Safeway store when they performed the 
service on December 9, 2013. (PAMF No.14; Bernardino Depo. 124:15-25, Norton Decl., Exh. 
5.) 
 
 Moreover, Plaintiffs presented evidence from Gatekeeper’s employees who testified to 
potential causes of the wheel lock-up.  Mr. Steven Hannah, Senior Vice President of 
Engineering, stated that failure to install the wheel correctly or failure to put the wheel in the 
proper orientation could have caused the wheel to lock up.  (Hannah Depo. 64:3-24.) Mr. Paul 
Krammer, Director of Technical Services, testified that the lock-up could have been caused by 
damage to the wheels, the wheel didn’t come into contact with a permission field, the wheel did 
not touch the ground because the frame was bent, or there was debris in the wheel.  (PAMF No. 
16.)  
 
 These possible causes of the wheel lock-up identified by Krammer and Hannah fall 
within the obligations of Clean Carts under the Service Agreement with Safeway.  Clean Carts 
was supposed to “Inspect, clean, lubricate, repair and replace wheels, and straighten frames as 
need on each available care at each Planned Maintenance exam.” Clean Carts was to perform 
at least two Planned Maintenance per year.   
 
 Defendant Clean Carts has not met its initial burden of production to make a prima facie 
showing of the nonexistence of any triable issue with regards to its breach of duty. There are no 
declarations from the Clean Carts employees who actually performed the work at the recent 
service.  Mr. Bernardino was not present and he based his testimony on the work order 
prepared by the employees.  Defendant’s undisputed evidence does not establish there was no 
breach of duty as a matter of law.  
 
  Even if Defendant met its initial burden, Plaintiffs presented evidence that the employees 
most likely did not check whether the carts would lock up at the entrance. While Mr. Bernardino 
testified that he and Clean Carts’ employees lack the knowledge and are “not too technical” to 
know certain aspects of the “Purchek system” (security system what that signaled the 
Gatekeeper wheel to lock to prevent theft), the employees are supposed to walk the shopping 
carts through the store to test and ensure that the Gatekeeper wheels lock appropriately.  Mr. 
Bernardino testified that Clean Carts does check the wheels upon exiting the store, however, at 
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no time do the employees check to make sure that the shopping carts do not lock up upon 
entering the store.  (PAMF No. 17.)   In fact, at that service on December 9, 2013, Clean Carts’ 
employees, Estrada and Garcia, placed stickers on the shopping carts that warned, “Shopping 
carts may lock unexpectedly at front doors.”  (PAMF No. 15 and supporting evidence.)  
  
 Moreover, Plaintiff presented evidence that Clean Carts does not maintain any logs of 
those Gatekeeper wheels on which it performs the exit-only testing.  It does not maintain any 
specific documentation that identifies the particular carts that are being serviced.  (PAMF Nos. 
8, 9.)  Per its Service Agreement, Clean Carts was obligated to “Repair all safety issues.”  
(PAMF No.1.)   
 
  “[F]rom commencement to conclusion, the party moving for summary judgment bears 
the burden of persuasion that there is no triable issue of material fact and that he is entitled to 
judgment as a matter of law.”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  
Clean Carts provides no evidence demonstrating that its inspections, maintenance, and repairs 
of Safeway’s shopping carts were properly performed.  “If the circumstances permit a 
reasonable doubt whether the defendant's conduct violates the standard of due care, the doubt 
must be resolved by the jury as an issue of fact rather than of law by the court.”  (Nichols v. 
Keller (1993) 15 Cal.App.4th 1672, 1687.)  The motion for summary adjudication on this issue is 
denied. 
 
Issue No. 3: Second Cause of Action for Negligence (No Causation) 
 
 Defendant Clean Carts moves for summary adjudication of the Second Cause of Action 
for Negligence on the additional ground that Plaintiff cannot show any act or omission on the 
part of Clean Carts caused or contributed to incident. 
 
 “The ‘causation element of negligence is satisfied when the plaintiff establishes (1) that 
the defendant's breach of duty … was a substantial factor in bringing about the plaintiff's harm 
and (2) that there is no rule of law relieving the defendant of liability.’ [Citation.]” (Mayes v. 
Bryan (2006) 139 Cal.App.4th 1075, 1093.)  “‘A substantial factor in causing harm is a factor 
that a reasonable person would consider to have contributed to the harm. It must be more than 
a remote or trivial factor. It does not have to be the only cause of the harm.’ (CACI No. 430.)” 
(Sanchez v. Kern Emergency Medical Transportation Corp. (2017) 8 Cal.App.5th 146, 168.)  
 
  “The question of causation is one of fact; it becomes a question of law only where 
reasonable people do not dispute the absence of causation.” (Rosh v. Cave Imaging Systems, 
Inc. (1994) 26 Cal.App.4th 1225, 1235.)  “The standard is high for finding as a matter of law that 
the material facts show a lack of causality or breach of duty, but it is not unmeetable.”  
(Constance B. v. State of California (1986) 178 Cal.App.3d 200, 207.)   
 
 Here, Defendant argues Plaintiffs will be unable to present any evidence as to how or 
why the shopping cart locked up. Plaintiff Lohmann has never identified the shopping cart he 
was using.  (UMF No. 9.) No photographs were taken, nor an incident report prepared.  No 
steps were taken to identify or inspect the Gatekeeper wheel.  (UMF Nos. 10-11.)  No inspection 
of the cart was made following the incident.  (UMF No. 13.)  Nor were there any repairs made to 
the shopping cart.  (UMF No.14.)  Plaintiffs were asked to admit that “no act of Clean Carts 
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Sales and Service, Inc. was a substantial factor in causing the Incident.” Plaintiffs responded 
that after diligent efforts, they lacked sufficient information to admit or deny the request. 
    
 Defendant argues Plaintiffs’ responses are telling.  Plaintiffs have no evidence as to 
what, if anything, malfunctioned on the cart and no evidence Clean Carts caused or contributed 
to the accident.  According to Defendant, Plaintiffs’ evidence would be purely speculative. Clean 
Carts maintain there is no document or photograph Plaintiffs can identify, and there is no 
witness to provide testimony to assist them in the burden of proving why the incident happened, 
because the information does not exist. 
 
 It is Plaintiffs’ position that burden should shift to Defendant because the evidence 
necessary to establish a fact lies peculiarly within the knowledge of Defendant and its co-
defendants. “Where the evidence necessary to establish a fact essential to a claim lies 
peculiarly within the knowledge and competence of one of the parties, that party has the burden 
of going forward with the evidence on the issue although it is not the party asserting the claim.” 
(Sanchez v. Unemployment Ins. Appeals Bd. (1977) 20 Cal.3d 55, 71 and Amaral v. Cintas 
Corp. No. 2 (2008) 163 Cal.App.4th 1157, 1188.)  
 
  Plaintiffs argue they do not have equal access to evidence necessary to prove a 
disputed issue.  Here, Clean Carts had knowledge of the carts it serviced, but did not keep a log 
or document which carts were serviced.  Plaintiffs argue that Clean Carts’ failure to maintain 
logs prevents Mr. Lohmann from being able to specifically identify the cart he used. As Clean 
Carts was the party responsible for maintaining proper records and documentation of its work 
under the Services Agreement with Safeway, Plaintiffs argue the burden of proof remains with 
Clean Carts. 
 
  Defendants argue that Sanchez and Amaral address the burden of proof at trial for 
issues other than causation and do not aid Plaintiffs’ cause.  Defendant argues that it was Mr. 
Lohmann, and not Clean Carts, who had access to the evidence when the incident occurred. 
Plaintiff could have documented what occurred and could have requested Safeway to segregate 
the cart. Clean Carts did not have that opportunity.  Clean Carts was brought into the case four 
years after the incident.  Defendant argues the burden of proof remains with Plaintiffs.  
 
 “‘On rare occasions, the courts have altered the normal allocation of the burden of proof.’ 
[Citation.]  In evaluating whether to shift the normal allocation of the burden of proof, ‘the courts 
consider a number of factors: the knowledge of the parties concerning the particular fact, the 
availability of the evidence to the parties, the most desirable result in terms of public policy in the 
absence of proof of the particular fact, and the probability of the existence or nonexistence of 
the fact.’ [Citation.]  But the exceptions are few, and narrow.”  (Sargent Fletcher, Inc. v. Able 
Corp. (2003) 110 Cal.App.4th 1658, 1670.) 
 
 Clearly, neither Plaintiffs nor co-defendant Safeway took measures to preserve the 
evidence—the shopping cart.  However, the Court in evaluating the factors whether the burden 
of proof on the issue of causation should shift to Clean Carts, the Court finds no cause to shift 
the burden.  First, Plaintiff Lohmann was in a far better position than Defendant in determining 
which cart caused the incident, as Defendant was brought into the case some years later.  Also, 
the evidence is equally available to both parties. Defendant Clean Carts did nothing to prevent 
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Plaintiffs’ from preserving the evidence. Plaintiffs’ opposition provides no discussion on these 
factors.   
 
 On the other hand, Defendant as the moving party on summary judgment, has the 
burden to establish an absence of causal relation between their alleged breach of duty and 
Plaintiff’s injury. Here, Plaintiffs presented evidence in the form of Bruce Lohmann’s deposition 
testimony that the shopping cart locked up and caused his injuries.  Plaintiffs presented the 
Services Agreement with Safeway, whereby Clean Carts agreed to repair all safety issues with 
the shopping carts.  Defendant agreed to conduct safety inspections, repair and replace wheels.  
Clean Carts were also required to check the Purchek systems from all entrances. Defendant’s 
evidence does not establish Clean Carts’ employees check the carts upon entrance into the 
store.  Moreover, Gatekeeper’s employees testified that the Gatekeeper wheel could lock up if 
the wheels were installed improperly or the frame of the cart was bent and the wheel was not 
properly touching the ground.        
 
                According to the Services Agreement, Clean Carts was responsible for repairing and 
maintaining the shopping carts, not limited to certain carts.  One of the shopping carts 
Defendant was responsible for allegedly failed. ‘Although a finding of causation may not be 
based on mere speculation or conjecture, such finding may be predicated on reasonable 
inferences drawn from circumstantial evidence.’ [Citation.]  Direct proof of each link in a chain of 
causation is not required. ‘[C]ircumstantial evidence of sufficient substantiality”’ from which 
reasonable inferences can be drawn will support a finding of causation in fact. (Ibid.)” (City of 
Modesto v. Dow Chemical Co. (2018) 19 Cal.App.5th 130, 153-154.) As Clean Carts was 
responsible for maintenance of all the carts, an inference of causal connection can be 
reasonably drawn between Plaintiffs’ injuries and work performed by Clean Carts.  Failure to 
identify a particular cart does not entitle Defendant to summary judgment as a matter of law. 
     
 Defendant Clean Carts has failed to carry its initial burden of production—producing 
evidence demonstrating there are no triable issues of material fact as to the element of 
causation.  Defendant had the burden of establishing there is not “‘room for a reasonable 
difference of opinion’ on the issue of causation.”  (Rosh v. Cave Imaging Systems, Inc. (1994) 
26 Cal.App.4th 1225, 1235.)  Defendant did not meet that burden.    
 
Issue No. 4:  Fourth Cause of Action for Loss of Consortium 
 
 “A cause of action for loss of consortium is, by its nature, dependent on the existence of 
a cause of action for tortious injury to a spouse.”  (Vanhooser v. Superior Court (2012) 206 
Cal.App.4th 921, 927.)  
 
 “There are four elements to a cause of action for loss of consortium: ‘(1) a valid and 
lawful marriage between the plaintiff and the person injured at the time of the injury; [¶] (2) a 
tortious injury to the plaintiff's spouse; [¶] (3) loss of consortium suffered by the plaintiff; and [¶] 
(4) the loss was proximately caused by the defendant's act.’ [Citation.]”   
(Vanhooser v. Superior Court (2012) 206 Cal.App.4th 921, 927.) 
 
 Defendant moves for summary adjudication of this cause of action on the ground Mr. 
Lohmann cannot establish the elements of his causes of action. Defendant argues that since 
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Mr. Lohmann has no cause of action in tort against Clean Carts, Mrs. Lohmann’s claims 
necessarily fails.  (See Blain v. Doctor's Co. (1990) 222 Cal.App.3d 1048, 1067.) 
 
 Defendant failed to establish it is entitled to summary adjudication of the negligence 
cause of action.  Thus, Mr. Lohmann has a surviving cause of action.  Therefore, Defendant’s 
Clean Carts’ motion for summary adjudication of this cause of action for loss of consortium is 
denied. 
 
Defendant’s Request for Judicial Notice 
 
 Defendant Clean Carts requests the Court to take judicial notice of the following: 
 

1. Exhibit 1: Clean Carts’ Answer to FAC 
2. Exhibit 2:  Stipulation to allow Clean Carts’ Answer to FAC to be deemed Answer to SAC 
3.  Exhibit 3 Second Amended Complaint 

 
 Defendant’s unopposed request is granted. 
 
 

 

21.  TIME:  9:01   CASE#: MSC16-00017 
CASE NAME:  LOHMANN VS. SAFEWAY INC., ET A 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY GATEKEEPER SYSTEMS, INC. 
* TENTATIVE RULING: * 
 
Defendant Gatekeeper Systems, Inc.’s Motion for Summary Judgment is denied.  Defendant’s 
Motion for Summary Adjudication is granted in part as to Issue No. 2.  The motion of summary 
adjudication is granted as to the Sixth Cause of Action for Breach of Express and Implied 
Warranty.  Otherwise, summary adjudication of Issue No. 2 is denied.  Motion for summary 
adjudication of Issue No. 3 (Fourth Cause of Action for Loss of Consortium) is denied. 
 
Background 
 
 On or about January 3 or 6, 2014, Plaintiff Bruce Lohmann entered Safeway Store 
#1215, located at 660 Bailey Road in Pittsburg.  Plaintiff was pushing a shopping cart when the 
Gatekeeper wheel on his shopping cart suddenly locked, causing the cart to cease movement 
abruptly.  Plaintiffs’ left thumb and shoulder were injured as Plaintiff’s entire body weight was 
pushed against the cart.  Plaintiff’s injuries required surgery and Plaintiff alleges permanent 
nerve damage.  Plaintiff’s wife Sonia Ernestina-Lohmann filed a claim for loss of consortium.  
 
 Moving party, Gatekeeper Systems, Inc., installed the anti-theft devices on Safeway’s 
shopping carts.  Gatekeeper argues it is entitled to summary judgment as a matter of law on 
several grounds. First, Plaintiffs have failed to establish Gatekeeper breached any duty in its 
design of the subject wheel locking system.  Plaintiffs have no evidence of how or why the cart 
locked up.  Secondly, Plaintiffs’ claim for breach of warranty fails because there was no sale of 
goods between Defendant Gatekeeper and Plaintiffs.  Next, Plaintiff Sonia Lohmann’s claim for 
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loss of consortium fails because her husband cannot establish the elements of his causes of 
action. 
 
Standard on Summary Judgment Motions 
 
 “The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).    
 
   “A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause 
of action’ in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto. (Id., § 
437c, subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)    Once the 
defendant meets the initial burden, “the burden then shifts to the party opposing summary 
judgment to establish, by means of competent and admissible evidence, that a triable issue of 
material fact still remains.” (Brown v. Ransweiler (2009) 171 Cal.App.4th 516, 525.) 
 
 “[F]rom commencement to conclusion, the party moving for summary judgment bears 
the burden of persuasion that there is no triable issue of material fact and that he is entitled to 
judgment as a matter of law.”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   
The court shall consider all of the evidence set forth in the papers, except the evidence to which 
objections have been made and sustained by the court, and all inferences reasonably deducible 
from the evidence. (Code Civ. Proc., § 437c(c).)   
 
Issue No.1:  Whether the Second Amended Complaint Should be Dismissed in its Entirety 
 
 Defendant argues there is no evidence that the incident actually occurred or that 
Gatekeeper had anything to do with Mr. Lohmann’s injuries.  Defendant argues summary 
judgment is appropriate as Plaintiffs will be unable to present any evidence as how or why the 
shopping cart locked up because the shopping cart was never identified.  Defendant maintains 
there are no witnesses to the incident.  (UMF No. 4.)  No photographs were taken of the cart 
and no incident report prepared.  No steps taken to identify or inspect cart.  There is no security 
footage.  (UMF Nos. 4, 5, 9, and 12.)  The only evidence comes from Plaintiff Bruce Lohmann’s 
testimony, which Defendant contends is unsubstantiated.   
 
 In response to a motion for summary judgment, the plaintiff must present concrete 
evidence of proximate causation and damages. (Saelzler v. Advanced Group 400 (2001) 25 
Cal.4th 763, 767.) “Summary judgment will be upheld where the plaintiff's evidence is little more 
than guesswork ‘in the realm of mere speculation and conjecture.’ [Citation.]”  (Wiz Technology, 
Inc. v. Coopers & Lybrand LLP (2003) 106 Cal.App.4th 1, 14-15.) 
 
 Defendant contends it has presented evidence that the SAC should be dismissed in its 
entirety against Defendant Gatekeeper. Defendants are not entitled to judgment as a matter of 
law as the entire SAC. Motion for summary adjudication of issue No. 1 is denied. See discussion 
below.  
 
Issue No. 2:  Plaintiffs’ Product Liability Causes of Action: Third (Products Liability) and Fifth 
(Strict Liability) and Sixth (Breach of Express and Implied Warranty  
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 Plaintiffs allege the self-locking/self-braking wheels activated by radio-frequency signals, 
installed on the shopping cart used by Plaintiff, were not properly manufactured, designed, 
assembled, packaged, tested, fabricated, analyzed or inspected by Defendant Gatekeeper 
Systems, Inc.  
 
 Defendant Gatekeeper moves for summary adjudication of these causes of action on the 
ground Plaintiffs are unable to show a triable issue of material fact regarding their products 
liability claims.  Defendant contents Plaintiffs are unable to establish the elements necessary for 
these causes of action.   
 
3rd C/A Negligent Products Theory of Liability 
 
 Products liability may be premised upon a theory of design defect, manufacturing defect, 
or failure to warn. (Trejo v. Johnson & Johnson (2017) 13 Cal.App.5th 110, 125.) “‘[A] plaintiff 
may seek recovery in a ‘products liability case’ either ‘on the theory of strict liability in tort or on 
the theory of negligence.’ [Citations.]” (Ibid.)   In the Third Cause of Action, Plaintiffs’ claim is 
based on negligence theory of liability.  “The rules of products liability ‘focus responsibility for 
defects, whether negligently or nonnegligently caused, on the manufacturer of the completed 
product.’ [Citation.]” (Merrill v. Navegar, Inc. (2001) 26 Cal.4th 465, 478-479.)  Under either 
theory, to recover from a manufacturer, a plaintiff must prove that a defect caused injury. (Ibid.)  
“While an injured plaintiff is not required to prove that the defect made the product unreasonably 
dangerous [citation], it must be proved that a defect existed in the design or manufacture of the 
product.” (Baker v. Chrysler Corp. (1976) 55 Cal.App.3d 710, 715. “Under a negligence theory, 
a plaintiff must also prove ‘an additional element, namely, that the defect in the product was due 
to negligence of the defendant.’ [Citations.]” (Trejo v. Johnson & Johnson (2017) 13 Cal.App.5th 
110, 125.)  
 
  Defendant argues there is no evidence to show that the particular cart used by Mr. 
Lohmann had an anti-locking system. Gatekeeper was the manufacturer of an anti-theft wheel 
lock that was installed on certain shopping carts used at Safeway.  (UMF No. 16.)  Assuming 
the cart Plaintiff was using had a Gatekeeper wheel, Gatekeeper further argues there is no 
evidence the wheel failed to operate as designed.  (UMF No. 19.)  Plaintiffs do not know what 
caused the cart to “lock up.”  (UMF Nos. 5-7.) Defendant argues there is no evidence to support 
a factual dispute that Gatekeeper failed to use due care in its design of the anti-theft system.   
 
 Plaintiffs oppose the motion, arguing Gatekeeper does not shift the burden of proof.  To 
shift the burden, a defendant must provide evidence showing that “plaintiff does not possess, 
and cannot reasonably obtain needed evidence.”  Plaintiffs argue Gatekeeper provides no 
evidence that its locking wheel did not cause Mr. Lohmann’s injury. Plaintiffs point that 
Gatekeeper provides no evidence regarding the safety of its locking wheel.  Prior to Mr. 
Lohmann’s accident, Clean Carts placed “Attention Shoppers” stickers, provided by Gatekeeper, 
on the Safeway carts.  The stickers warned that shopping carts could unexpectedly “lock up” at 
front doors.  (PAMF No. 2.)  Gatekeepers instructed Clean Carts to affix these stickers.  
Plaintiffs argue the warning labels demonstrate Gatekeeper was aware that its locking wheels 
could and would unexpectedly lock up.  Plaintiffs argue Gatekeeper has not demonstrated 
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Plaintiffs do not have any evidence that Gatekeeper’s locking wheels are not safe and that the 
Lohmanns cannot reasonably obtain such evidence.  
 
 In its motion, Defendant’s main argument is that Plaintiffs will be unable to present 
evidence as to how or why the shopping cart locked up because Plaintiff cannot identify the 
particular shopping cart.  Defendant’s UMF No. 16 states the Gatekeeper wheel was installed 
only on certain shopping carts. In support of this fact, Defendant cites excerpts from the 
deposition testimony of Stephen Hannah, Senior Vice-President of Engineering for 
Gatekeepers. (Exh. F to Harris Decl.) Defendant does not highlight the relevant portions of the 
Mr. Hannah’s deposition testimony, nor direct the Court to the specific pages.  In the Court’s 
reading of the testimony, there is no indication that some of the carts at the Safeway store were 
equipped with Gatekeeper wheels and some were not.  Defendant provides no evidence that 
some shopping carts were not equipped with the Gatekeeper wheel.   
 
 While Defendant argues that there is no admissible evidence that a Gatekeeper was 
involved, Mr. Stephen Randi, store manager of the Bay Point/Pittsburg Safeway at the time of 
the incident, states that it was his understanding “that they all are based off of this type of 
wheel,” referring to the Gatekeeper wheel.  (Randi Depo. 14:15-1, Exh. C to Harris Decl.).  If all 
of the shopping carts were equipped with Gatekeeper wheels, Defendants are not entitled to 
judgment as a matter of law on the ground Plaintiff cannot identify the particular shopping cart.    
 
 Furthermore, a negligent design cause of action focuses on the reasonableness of the 
manufacturer’s conduct, not the product itself.  (See Barker v. Lull Engineering Co. (1978) 20 
Cal.3d 413, 434.)  “The manufacturer must use reasonable care ‘to so design his product as to 
make it not accident-proof, but safe for the use for which it was [sic] intended.’ [Citation.]” (Pike 
v. Frank G. Hough Co. (1970) 2 Cal.3d 465, 470.) Reasonable care “‘involves a balancing of the 
likelihood of harm to be expected from a machine with a given design and the gravity of harm if 
it happens against the burden of the precaution which would be effective to avoid the harm.’ 
[Citation.] …”  (Chavez v. Glock, Inc. (2012) 207 Cal.App.4th 1283, 1305.) 
 
 Here, Defendant Gatekeeper moves for summary adjudication on the ground it acted 
reasonably in designing the anti-theft system, but provides no evidence of Gatekeeper’s 
reasonable care or balancing of the harm related to its design of the Gatekeeper wheel. In fact, 
Defendant’s motion focuses on Plaintiff’s failure to identify the particular cart.  Defendant has not 
produced evidence sufficient to shift the burden to Plaintiff with regards to the Third Cause of 
Action.     
 
 Strict Products Liability 
 
 As to the Fifth Cause of Action for Strict Liability, Defendant argues Plaintiff cannot show 
the product was defective. “Manufacturers and designers of products are strictly liable in tort for 
injuries caused by their products when four elements are present: (1) the product is placed on 
the market; (2) there is knowledge that it will be used without inspection for defects; (3) the 
product proves to have a defect; and (4) the defect causes injury to a human being.” (Baker v. 
Chrysler Corp. (1976) 55 Cal.App.3d 710, 715.) “Strict liability has never been, and is not now, 
absolute liability….   under strict liability the manufacturer does not thereby become the insurer 
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of the safety of the product's user.”  (Sanchez v. Hitachi Koki, Co. (2013) 217 Cal.App.4th 948, 
956, internal quotation marks omitted.)  
 
  Defendant argues Mr. Lohmann cannot even identify which cart allegedly malfunctioned.  
There is no evidence to identify which cart Plaintiff was using, how the cart malfunctioned, or 
what action of Gatekeeper led to Plaintiff’s alleged injuries.  It is Defendant’s position that 
Plaintiffs cannot show that the anti-theft system malfunctioned, was defective, caused Mr. 
Lohmann’s injuries, or that the benefits of the locking mechanism design outweighed its 
potential risks.   
 
  “[A] product is defective in design either (1) if the product has failed to perform as safely 
as an ordinary consumer would expect when used in an intended or reasonably foreseeable 
manner, or (2) if, in light of the relevant factors…, the benefits of the challenged design do not 
outweigh the risk of danger inherent in such design.” (Barker v. Lull Engineering Co. (1978) 20 
Cal.3d 413, 418.) 
 
 As to the first alternative, “a product may be found defective in design if the plaintiff 
demonstrates that the product failed to perform as safely as an ordinary consumer would expect 
when used in an intended or reasonably foreseeable manner.” (Barker v. Lull Engineering 
Co. (1978) 20 Cal.3d 413, 429.) “When a product fails to satisfy such ordinary consumer 
expectations as to safety in its intended or reasonably foreseeable operation, a manufacturer is 
strictly liable for resulting injuries.” (Barker v. Lull Engineering Co. (1978) 20 Cal.3d 413, 430.) 
“Under this standard, an injured plaintiff will frequently be able to demonstrate the defectiveness 
of a product by resort to circumstantial evidence, even when the accident itself precludes 
identification of the specific defect at fault.” (Ibid.)  
 
 Courts in product liability cases have “repeatedly emphasized that one of the principal 
purposes behind the strict product liability doctrine is to relieve an injured plaintiff of many of the 
onerous evidentiary burdens inherent in a negligence cause of action  (Perez v. VAS 
S.p.A. (2010) 188 Cal.App.4th 658, 677.) However, the plaintiff bears an initial burden of making 
“a prima facie showing that the injury was proximately caused by the product's design.” “This 
showing requires evidence that the plaintiff was injured while using the product in an intended or 
reasonably foreseeable manner and that the plaintiff's ability to avoid injury was frustrated by the 
absence of a safety device, or by the nature of the product's design.” (Perez v. VAS 
S.p.A. (2010) 188 Cal.App.4th 658, 678.)  
 
 Here, Plaintiffs have presented evidence that Mr. Lohmann was injured while using the 
product in an intended manner. As discussed above, Mr. Randi testified that he understood that 
all of the shopping carts were equipped with the Gatekeeper wheel.  Here, Mr. Lohmann 
presented evidence that the cart failed to perform as expected and he was injured.  (Lohmann 
Depo., 30:18-31-:13, Exh. B., Harris Decl.)   
 
   “Once the plaintiff makes a prima facie showing that the injury was proximately caused 
by the product's design, the burden should appropriately shift to the defendant to prove, in light 
of the relevant factors, that the product is not defective.” (Barker v. Lull Engineering Co. (1978) 
20 Cal.3d 413, 431.) Likewise, under the risk-benefit theory, the burden shifts to defendant 
“because most of the evidentiary matters which may be relevant to the determination of the 
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adequacy of a product's design under the ‘risk-benefit’ standard—e.g., the feasibility and cost of 
alternative designs… involve technical matters peculiarly within the knowledge of the 
manufacturer.”  (Barker v. Lull Engineering Co. (1978) 20 Cal.3d 413, 431.) Defendant has this 
burden even on summary judgment.  (See Gonzalez v. Autoliv ASP, Inc. (2007) 154 Cal.App.4th 
780, 787.) 
 
  Here, Gatekeeper provides no evidence its locking wheels and anti-theft system are not 
defective.  As Plaintiffs points out in the Opposition, the Defendant’s evidence consists of: (1) 
the SAC; (2) deposition testimony of Mr. Lohmann, who has no knowledge of the Gatekeeper 
wheel, (3) deposition testimony of Mr. Randi, Safeway store manager, who offers no evidence 
on the design of the wheel, (4) excerpts from Safeway’s responses to Form Interrogatories, (5) 
Independent Medical Examination report, and (6) deposition of Stephen Hannah, who does not 
discuss whether the product was defective.   
 
 Defendant offered no evidence that the design of the Gatekeeper wheel and security 
system were not defective.  It offered no evidence that the benefits of the design outweighed its 
inherent risks—evidence necessary to show the absence of a design defect. Defendant 
presented no evidence that Plaintiff’s injuries resulted from misuse of the product.  Also, 
Defendant did not mention that on December 9, 2013, prior to Mr. Lohmann’s incident, 
Gatekeeper provided warning stickers to be placed on the carts.  The stickers warned that 
“Shopping carts may lock unexpectedly at front doors.” (PAMF No. 2.)  Defendant failed to meet 
its burden. The motion for summary adjudication is denied.      
 
Breach of Warranty 
 
 In the Sixth Cause of Action, Plaintiffs allege Mr. Lohmann relied on the skill and 
judgment of Defendant Gatekeeper Systems, Inc. and the express and implied warranties, as a 
user of the self-locking, self-braking wheel.  Plaintiffs allege the Gatekeeper wheel was not safe 
for its intended use, or of merchantable quality as warranted by Defendant.  As a result, Plaintiff 
Bruce Lohmann suffered injuries.   
 
 Defendant moves for summary adjudication of the breach of warranty cause of action on 
the ground Plaintiffs did not purchase any goods from Gatekeeper.  In asserting a cause of 
action for breach of warranty, Plaintiffs must establish there was a sale of goods from the 
manufacturer.  Plaintiff Lohmann did not purchase the anti-theft system, or any goods from 
Gatekeeper. (UMF Nos. 21, 22.)    
 
 Defendant argues that under California law, privity of contract is required. “On the matter 
of liability under a breach of warranty theory, with certain exceptions not applicable here, privity 
between the plaintiffs and defendants remains a requirement for actions based upon the implied 
warranty of merchantability [citations].”  (Rodrigues v. Campbell Industries (1978) 87 Cal.App.3d 
494, 500.) Plaintiffs are unable to show privity with Gatekeeper and therefore lack standing. 
 Generally, a cause of action for breach of implied warranty requires privity of contract; 
“there is no privity between the original seller and a subsequent purchaser who is in no way a 
party to the original sale.” (Chavez v. Glock, Inc. (2012) 207 Cal.App.4th 1283, 1315.)   
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            Here, Plaintiffs have presented no evidence to raise a triable issue of fact as to the 
existence of privity between Plaintiffs and Gatekeeper.  There are court-created exceptions to 
the general rule of privity, but none are present in this case.  “There are exceptions for involving 
foodstuffs, drugs and pesticides, and substances marketed with the knowledge the purchaser 
may not be the ultimate consumer of the product [citations].” (Chavez v. Glock, Inc. (2012) 207 
Cal.App.4th 1283, 1315.)  Also, “The strict requirement of privity has also been excused when 
an inherently dangerous instrumentality causes harm to a buyer's employee.” (Ibid.) But that is 
not the case here. 
 
  Plaintiffs oppose the motion on the ground that a user of a defective product can assert a 
claim for breach of warranty.  Plaintiffs cite to Gu v. BMW of North America, LLC (2005) 132 
Cal.App.4th 195, 206, for support but that case in not applicable.  In that case, the purchaser of 
a BMW brought a cause of action against the manufacturer for the defective head protection 
system.  The purchaser’s sister suffered fatal head wounds in an accident while driving the 
vehicle.  The purchaser was not a passenger and did not witness the accident.  The purchaser 
sought damages for negligent infliction of emotional distress. The purchaser claimed she was a 
direct victim of the manufacture’s failure to use due care in the design and manufacture of her 
vehicle's head protection system. The court found the duty to use reasonable care in the design 
of a vehicle's head protection system extended to persons using the vehicle as intended, such 
as the driver and passengers, or to other persons within the range of potential danger from the 
vehicle, but breach of warranty was not at issue.  
 
 Nothing in Gu helps Plaintiffs.  Defendant is entitled to summary adjudication of this 
cause of action for breach of warranty, as Plaintiffs failed to raise a question of fact as to privity 
of contract. 
   
Issue No. 3:  Fourth Cause of Action (Loss of Consortium) 
 
 Defendant moves for summary adjudication on the ground the undisputed material facts 
demonstrate that Plaintiffs will be unable to prove the necessary elements supporting Mr. 
Lohmann’s causes of action, therefore Ms. Lohmann’s claim for loss of consortium fails.    
     
 As Mr. Lohmann’s causes of action for product liability survives the motion for summary 
adjudication, Defendant’s motion is denied as to the Fourth Cause of Action for Loss of 
Consortium. 
 
Plaintiffs’ Objection to Evidence 

1. Independent Medical Examination report (Exhibit E Declaration of Harris)-- Overruled.   
 

Defendant Gatekeeper Objections to Evidence 
 
 First, the Court notes Defendant’s objections do not comply with CRC, Rule 3.1354(b).  
Each written objection must be numbered consecutively.   

1. Bruce Lohmann’s testimony that shopping cart suddenly and unexpectedly locked—
Overruled. 

2. Bruce Lohmann’s deposition testimony, 29:26; 33:3-6; 34:18-24—Overruled. 
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3. Burch Lohmann deposition testimony that Lohmann identified cart to Mr. Randi—
Overruled. 

4. “Undisputed that Lohmann…”—Overruled.  The objectional material is not identified. 
5. Bruch Lohmann testified the shopping cart suddenly and unexpectedly locked—

overruled 
6. At his deposition, Lohmann identified…--Overruled. 
7. Mr. Lohmann testify that he asked another…--Overruled. 
8. There is no admissible evidence.  Independent Medical Exam—Overruled 
9. Lohmann alleged the wheel was defective---Overruled.  Allegation, not evidence. 
10. There is insufficient to support that Safeway received no other complaints—Overruled.  

  
 Remainder of objections are overruled.  The format of the objections are improper. See 
CRC, Rule 3.1354.  Defendant objections contain numerous statements or material under one 
objection. 
 

 

22.  TIME:  9:01   CASE#: MSC16-00017 
CASE NAME: LOHMANN VS. SAFEWAY INC., ET A 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY SAFEWAY INC 
* TENTATIVE RULING: * 
 
            Defendant Safeway, Inc.’s Motion for Summary Judgment is denied.  Defendant’s 
motion for summary adjudication of the First Cause of Action for Premises Liability and Second 
Cause of Action for Negligence is also denied.  Defendant failed to establish it is entitled to 
judgment as a matter of law. 
 
Background 
 
 On or about January 3 or 6, 2014, Plaintiff Bruce Lohmann entered Safeway Store 
#1215, located at 660 Bailey Road in Pittsburg.  Plaintiff was pushing a shopping cart when the 
Gatekeeper wheel on his shopping cart suddenly locked, causing the cart to cease movement 
abruptly.  Plaintiffs’ left thumb and shoulder were injured as Plaintiff’s entire body weight was 
pushed against the cart.   Plaintiff’s wife Sonia Ernestina-Lohmann filed a claim for loss of 
consortium.  
 
 Plaintiffs filed this action alleging causes of action for premises liability, Negligence, 
Products Liability, Loss of Consortium, Strict Liability, and Breach of Express and Implied 
Warranty. 
 
Motion 
 
 Pursuant to Code of Civil Procedure § 437c, Defendant Safeway moves for summary 
judgment, alternatively, summary adjudication on the ground there is no triable issue of material 
fact and that Plaintiffs cannot establish one or more essential elements of their causes of action 
for negligence and premises liability. 
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Standard on Summary Judgment Motions 
 
 “The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).   
  
   “A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause 
of action’ in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto. (Id., § 
437c, subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)    Once the 
defendant meets the initial burden, “the burden then shifts to the party opposing summary 
judgment to establish, by means of competent and admissible evidence, that a triable issue of 
material fact still remains.” (Brown v. Ransweiler (2009) 171 Cal.App.4th 516, 525.) 
 
 “[F]rom commencement to conclusion, the party moving for summary judgment bears 
the burden of persuasion that there is no triable issue of material fact and that he is entitled to 
judgment as a matter of law.”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   
The court shall consider all of the evidence set forth in the papers, except the evidence to which 
objections have been made and sustained by the court, and all inferences reasonably deducible 
from the evidence. (Code Civ. Proc., § 437c(c).)   
 
Analysis 
 
Premises Liability (First C/A) and Negligence (Second C/A) 
 
 For purposes of this motion, Safeway does not dispute that the wheel locked up on the 
cart Plaintiff Lohmann was pushing.  Safeway’s motion conflates the premises liability and 
negligence causes of action.  “‘The elements of a cause of action for premises liability are the 
same as those for negligence.’ [Citation.]  Accordingly, the plaintiff must prove, ‘a legal duty to 
use due care, a breach of such legal duty, and the breach as the proximate or legal cause of the 
resulting injury.’” (Jones v. Awad (2019) 39 Cal.App.5th 1200, 1207.)  “It is well established in 
California that although a store owner is not an insurer of the safety of its patrons, the owner 
does owe them a duty to exercise reasonable care in keeping the premises reasonably safe. 
[Citation.]”  (Ortega v. Kmart Corp. (2001) 26 Cal.4th 1200, 1205.) 
 
 “Because the owner is not the insurer of the visitor's personal safety [citation], the 
owner's actual or constructive knowledge of the dangerous condition is a key to establishing its 
liability. (Ortega v. Kmart Corp. (2001) 26 Cal.4th 1200, 1206.)  To impose liability on the owner, 
it “'must have either actual or constructive knowledge of the dangerous condition or have been 
able by the exercise of ordinary care to discover the condition.’” (Ibid.) 
 
 Safeway maintains it is entitled to judgment as a matter of law because there is no 
evidence Safeway had any notice that a shopping cart that was rolling freely in the parking lot 
could suddenly lock up as it approached the entrance of the store.  Mr. Stephen Randi was the 
store manager of the Pittsburg/Bay Point Safeway on the day of the incident.  (UMF No. 6.) Mr. 
Randi testified that he was generally aware of how the wheel-locking system operated.  (UMF 
No. 7.) In his experience, the only instance of wheel lock-up occurred when a customer leaves 
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the store without passing through the registers or when someone attempts to go beyond the 
perimeter of the parking lot.  (UMF No. 12.)   
 
 Defendant argues there is no evidence Safeway had actual knowledge of a dangerous 
condition.  The evidence is clear that the cart that Plaintiff was pushing was working and rolling 
normally.  He pulled the cart from the corral and walked fifteen to twenty steps.  Safeway did not 
have actual or constructive knowledge that the subject cart posed a dangerous condition prior to 
Plaintiff’s claimed lock up. There is no evidence the shopping cart posed an unreasonable risk 
of harm to Plaintiff.  (UMF Nos. 2-4.) Defendant argues there is no evidence that any Safeway 
employee knew or was told that any shopping cart could lock up.  It had never occurred apart 
from Plaintiff’s alleged incident.  (UMF Nos. 8-12.) 
 
 Moreover, Defendant Safeway argues there is no evidence it had constructive 
knowledge of the dangerous condition.  Plaintiffs must show that a dangerous condition existed 
for a least a sufficient time to be discovered by ordinary care and inspection.  (Ortega v. Kmart 
Corp. (2001) 26 Cal.4th 1200, 1206.)  “[A] defendant is entitled to judgment as a matter of law if 
the plaintiff fails to show that the dangerous condition existed for at least a sufficient time to be 
discovered by ordinary care and inspection.”  (Ortega v. Kmart Corp. (2001) 26 Cal.4th 1200, 
1207.) Defendant argues the evidence confirms that Safeway was not aware of any hazardous 
condition related to the cart as evidenced by the fact that Plaintiff was able to pull and push the 
cart at least 15 to 20 steps before it locked up. There is no evidence that Safeway was aware 
that the carts affixed with the wheel-locking mechanism posed a hazard to customers pushing 
them into the stores.  (UMF Nos. 11 and 12.) 
 
 Plaintiffs oppose the motion on several grounds.  First, Defendant failed to provide 
sufficient evidence to shift the burden to Plaintiffs.  Safeway relies entirely on the personal 
knowledge of its store manager, who had worked at the location for approximately a year.  
Defendant provides no evidence regarding Safeway’s institutional knowledge. Secondly, Mr. 
Randi’s testimony reveals Safeway’s failure to maintain the required “Push-Out Event Log,” 
which documents the instances of the Gatekeeper wheel lock-ups.  (PAMF No. 1.)  Plaintiffs’ 
inability to identify the shopping cart is due to Safeway’s inadequate record-keeping. Next, 
Safeway treats both causes of action as requiring notice.  Actionable negligence does not 
require notice and Defendant does not provide a fact-based discussion of Plaintiffs’ negligence 
claim. 
 
 As to the premise liability claim, an owner’s lack of knowledge itself not a defense.  “The 
owner must inspect the premises or take other proper action to ascertain their condition, and if, 
by the exercise of reasonable care, the owner would have discovered the condition, he is liable 
for failing to correct it.”  (Ortega v. Kmart Corp. (2001) 26 Cal.4th 1200, 1206-1207.)  Here, 
Safeway provides no evidence of inspection or testing of carts at the front entrance. Mr. Randi 
testified that he was not trained to test the carts on a daily basis.  (Randi Depo. 52:1-13, Exh. E, 
Moore Decl.)  Although Safeway had contracted with Clean Carts to service the carts, Safeway 
provides no records from Clean Carts to show the carts had been regularly inspected and 
tested.   
 
 Safeway has not met its initial burden of production to make a prima facie showing of the 
nonexistence of any genuine issue of material fact regarding its lack of knowledge of the 
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dangerous condition.  There are questions of fact as to whether the dangerous condition existed 
for at least a sufficient time to be discovered by ordinary care and inspection.  Gatekeeper 
provided warning stickers on December 9, 2013, that warned, “Shopping carts may lock 
unexpectedly at front doors.” (PAMF No.2.)  Having to affix the stickers should have provided 
constructive notice. 
 
  As to the negligence claim, the owner does owe the patrons a duty to exercise 
reasonable care in keeping the premises reasonably safe. (Moore v. Wal-Mart Stores, 
Inc. (2003) 111 Cal.App.4th 472, 476.  “A store owner exercises ordinary care by making 
reasonable inspections of the portions of the premises open to customers, and the care required 
is commensurate with the risks involved.” (Ortega v. Kmart Corp. (2001) 26 Cal.4th 1200, 1205.)  
Defendant has presented no evidence of its reasonable inspections.  Instead, it relies on its 
assertion jn Undisputed Fact No. 14, which states the shopping carts were routinely inspected 
and maintained by Clean Carts.  Plaintiffs dispute this fact stating, “There is no admissible 
evidence to support this assertion. The Court agrees with Plaintiffs.  The purported evidence 
Defendant cites in support of this fact does not state what Defendant claims it states.  There is 
no evidence provided that Clean Carts routinely inspected the carts and the system. 
Additionally, the motion does not present any evidence that the Lohmanns cannot reasonably 
obtain evidence to prove Defendant breached its duty of care.      
 
 “The burden of persuasion remains with the party moving for summary 
judgment. [Citation]…. [T]he defendant must present evidence that would preclude a reasonable 
trier of fact from finding that it was more likely than not that the material fact was true or the 
defendant must establish that an element of the claim cannot be established, by presenting 
evidence that the plaintiff “does not possess and cannot reasonably obtain, needed 
evidence.”  (Kahn v. East Side Union High School Dist. (2003) 31 Cal.4th 990, 1003.)    
   
  Defendant Safeway has not met its burden of persuasion on either cause of action, 
negligence or premises liability.  Therefore, the motion for summary judgment/adjudication is 
denied. 
 
Loss of Consortium (Fourth C/A) 
 
 Defendant Safeway moves for summary adjudication of this claim on the ground 
Plaintiffs cannot establish the elements of the negligence and premises liability claims.  
Therefore, Mrs. Lohmann cannot establish she was injured as a result of any negligence by 
Safeway.   
 
 Plaintiffs’ claims for premises liability and negligence survive the motion for summary 
judgment.  Therefore, Ms. Lohmann’s claim for loss of consortium survives.  
 
Plaintiffs’ Evidentiary Objections  
  

1. Exhibit G—Clean Carts’ Service Request—Sustained.  Lack of authentication. 
2. Exhibit H—Clean Carts’ Work Order—Sustained. Lack of authentication. 
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23.  TIME:  9:01   CASE#: MSC19-01827 
CASE NAME: PIERCE VS GENERAL MOTORS, LLC 
HEARING ON MOTION TO/FOR CMPL DEFT’S FURTHER SUPP RESP TO FORM INTER 
12.1 
FILED BU CHAD PIERCE 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel a further supplemental response to form interrogatory no. 12.1 is 
denied.  
 
The court agrees with defendant that this form interrogatory is not well suited to a lawsuit 
involving a breach of warranty claim spanning years. The parties should have met and conferred 
more over the term “incident.” Nothing indicates that plaintiff clarified the term in meet and 
confer negotiations. Does it relate to purchase negotiations? Each and every time the car was 
serviced over the years? Repurchase negotiations? While GM answered the interrogatory, 
generally stating that plaintiff and its dealership employees would have information relating to 
plaintiff’s vehicle, GM did not waive its legitimate objection to the term “incident.”  
 

 

24.  TIME:  9:01   CASE#: MSC19-01827 
CASE NAME: PIERCE VS GENERAL MOTORS, LLC 
HEARING ON MOTION TO/FOR CMPL DEFT’S RESPS TO REQ FOR PRDTCN OF DOCS 
FILED BY CHAD PIERCE 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel further responses to the document demands is granted in part and 
denied in part. 
 
Demand nos. 1, 3 and 66:  
 
These requests for production seek all repair orders and repair procedures specifically related to 
repairs performed on plaintiff’s vehicle. GM maintains it has produced responsive documents. 
Nothing further is required except for GM to amend its response to No. 66 to say that it has 
produced the documents regarding plaintiff’s Terrain. 
 
Demand nos. 9, 69, 70: 
 
These requests seek all Technical Service Bulletins (TSBs) and recalls relating to the GM 
Terrain. GM agreed to produce TSBs and recalls related to any problems plaintiff experienced 
with his vehicle. Nothing more is required. To the extent plaintiff seeks TSBs and recall 
information about problems plaintiff did not encounter, the requests are overbroad and 
irrelevant.   
 
Demand nos. 37 to 63: 
 
These requests seek documents concerning complaints encountered by owners throughout the 
country of other Terrain vehicles of the same model and year. For example, GM is requested to 
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search for and produce “all documents evidencing, relating, or referring to complaints by owners 
of the same year, make, model as the Subject Vehicle regarding issues with tire pressure.”  
(Demand no. 40). What benefit plaintiff could gain by having GM search every dealership and 
repair shop for every time an owner of a 2013 Terrain had a concern about tire pressure is 
unclear. In contrast, the overwhelming burden placed on GM is obvious.  
 
The requests are overbroad, unduly burdensome and seek irrelevant information. Plaintiff is 
able to establish GM’s knowledge of alleged defects suffered by plaintiff through plaintiff’s 
complaints as well as the TSBs and recalls related to any problems plaintiff experienced. 
Nothing more is required of GM. 
 

 


